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Objective, Scope & Structure

“The accession process today is more rigorous and comprehensive than in the past. This reflects the evolution of EU
policies as well as lessons learned from previous enlargements. (...) The rule of law is now at the heart of the
enlargement process. The new approach, endorsed by the Council in December 2011, means that countries need to
tackle issues such as judicial reform (...) early in accession negotiations. This maximizes the time countries have to
develop a solid track record of reform implementation, thereby ensuring that reforms are deeply rooted and
irreversible. This new approach (...) will shape the Commission’s work with the enlargement countries.”

Enlargement Strategy and Main Challenges 2013-2014, European Commission, Brussels, 2013.

1. This Functional Review presents a comprehensive assessment of the current functioning of
Serbia’s judicial system, along with options and recommendations to inform Serbia’s justice reform
initiatives in view of the requirements of Chapter 23 of the Acquis Communautaire. The Functional Review
was jointly requested by the European Commission (EC) and Serbian authorities ahead of the
commencement of negotiations for Chapter 23 to better inform the negotiation process, and its design and
structure were based on extensive consultations with both parties. The Functional Review provides the basis
for the Serbian authorities to develop their Chapter 23 Accession Action Plan and to update the existing
Action Plan for the implementation of the National Judicial Reform Strategy 2013-2018 (NJRS). In doing so,
the Functional Review also presents an objective baseline of current sector performance, which enables
Serbia to assess the impact of future justice reform initiatives.

2. The Functional Review comprises an external performance assessment and an internal
performance assessment. The external performance assessment (Part 1) examines how well the Serbian
judicial system serves its citizens in terms of efficiency, quality, and access to justice services. The internal
performance assessment (Part 2) examines the inner workings of the system, and how governance and
management, financial and human resources, ICT, and infrastructure are managed for service delivery.! The
two assessments highlight different aspects of sector performance and should be read together.? The
Functional Review does not make assessments of Serbia’s compliance with European law and is not for the
purpose of providing legal advice.

3. The structure of the Functional Review follows the indicators set out in the Performance
Framework (matrix at Annex 2), and the content is driven by the relevant European benchmarks,
standards and references. The Performance Framework was developed in close consultation with Serbian
and EC authorities, building on European and international best practices for justice sector performance
measurement, and specifically tailored to the Serbian context, including the institutional environment,
distinctive Chapter 23 challenges, and the prevailing data environment. The Framework’s matrix outlines:

a. performance measurement areas (efficiency, quality, access etc.);

b. performance indicators, against which assessments are made (indicators correspond to sub-

headings throughout the Functional Review Report);
c. relevant Chapter 23 references; and
d. data sources within the Serbian system.

4. The Functional Review is sector-wide but focuses primarily on the courts because they are the
main vehicle for justice service delivery and the primary institutions of justice in Serbia. The scope includes
all types of services and covers litigious and non-litigious aspects of civil, commercial, administrative, and

1 The internal performance assessment (Part 2) is similar in structure and methodology to a Justice Sector Public Expenditure Review
(JPER) or standard Functional Review.

2 For example, some paradoxes of external performance are explained by the internal workings of the system, such as caseloads
which is an issue affecting efficiency and management.
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criminal justice. The focus is on the actual implementation and day-to-day functioning of the sector
institutions that deliver justice to people, rather than the ‘law on the books’. The scope includes other
institutions in the sector to the extent that they enable or impede service delivery by the courts, including:
the Ministry of Justice (MOJ)3, the High Judicial Council (HJC), the State Prosecutorial Council (SPC), the
courts, the Public Prosecutor Offices (PPOs), the Judicial Academy, the Ombudsperson’s Office, the police,
prisons, and justice sector professional organizations (such as the Bar, notaries, bailiffs, and mediators).* The
Functional Review prioritizes aspects within this scope based on data availability, relevance to the
achievement of the Acquis, and national policy objectives. The reporting period for the Functional Review
was January 1%, 2010, to June 30", 2014.

5. A distinct feature of this Review is its emphasis on data and analysis. Assessments draw on a mix of
guantitative and qualitative data, including statistical analysis of case management, finance and human
resource data, a multi-stakeholder perception survey, an access to justice survey, process maps, legal
analysis, a desk review, focus group discussions, workshops and key informant interviews. For each
assessment made in the Functional Review, multiple sources are triangulated to present the most objective
and realistic picture as possible.®

6. The recommendations are designed to be actionable and specific with the objective of aligning the
performance of the Serbian judiciary with that of EU Member States. Each recommendation notes how its
implementation links to the NJRS Action Plan and Chapter 23 requirements. In each case, a ‘main’
recommendation is highlighted, accompanied by a series of practical next steps to implement it. Each step
also notes the institution that would be responsible for taking the recommendation forward, as well as the
other institutions whose collaboration is necessary for effective implementation. Timeframes are indicated
for each step, from short term (12 months), medium term (2-3 years) and long term (5 years), commencing
from October 2014 in order to synchronize with the NJRS Action Plan.

7. The precise prioritization and sequencing of the implementation of recommendations will be
made by the Serbian authorities as part of their Chapter 23 Accession Action Plan. Even so, the Functional
Review Team was requested to provide an overview list of top priorities, on which progress would be
essential to improve performance in line with European benchmarks. This is provided in the following
section, Overall Conclusions and Priorities.

3 Prior to May 2014, the MOJ was the Ministry of Justice and Public Administration (MOJPA). In this report, it will be referred to as
the MO..

4 Where a question arose as to whether a certain issue facing an institution falls within the scope of the Functional Review, the test
applied was ‘whether and how the issue contributes, either directly or indirectly, to the delivery of justice services by the courts in
Serbia’.

5 For further discussion of the Functional Review methodology, see Annex 1.
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Overall Conclusions and Priorities

8. Overall, Serbia’s judicial system performs at a lower standard than that of EU Member States. In
terms of efficiency, the system struggles with a legacy of bureaucracy and red tape. New cases proceed at an
improved pace, and several efficiency parameters are within or close to the range currently found among EU
Member States. However, courts are clogged with old cases that go unattended. Arcane processes cause
delays, and procedural abuses by parties go largely unchecked. The quality of justice services is affected by
poorly drafted legislation, inconsistent jurisprudence and high appeal rates. Rudimentary tools to
standardize quality in service delivery, such as templates and checklists for routine procedures, do not exist.
The judiciary remains marred by perceptions of corruption and undue influence, and while performance in
this area is improving, it continues to lag EU Member States and regional neighbors. Access to justice
services is constrained by high court and attorney fees, and attorney fees blow out further due to delays and
inefficiencies in case processing. Support for indigent court users is inadequate. Access to basic legal
information, such as consolidated legislation and lay formats of basic laws, is insufficient. The prospect of
alternative dispute resolution holds promise but remains elusive after a series of failed reforms.

9. In recent years, one could reasonably have expected the judicial system to have performed much
better than it has. Workloads decreased dramatically due to

reductions in incoming caseloads and increases in resources, | With lighter workloads and more
including massive and growing arrears and further appointments of Judges and staff, there lay
hundreds judges and staff. With lighter workloads and more judges significant opportunities to

and staff, there lay significant opportunities to improve sector improve sector performance.
performance. However, these opportunities were not realized.® In However, these opportunities
the path towards EU accession, the Serbian judicial system can ill were not realized.

afford to miss such opportunities again.

10. Instead, the sector embarked on successive reforms which have caused much upheaval but
produced limited results in terms of performance improvement. These included two network
reorganizations, the dismissal and reappointment of more than 800 judges and prosecutors, massive file
transfers, changes in roles and responsibilities between actors, and the passage of ill-conceived laws that
have quickly become ‘stillborn’ and required successive changes. These efforts consumed the energy of
stakeholders and generated much work. However, they have done little to alter performance, which
remained lackluster. Meanwhile, simpler reforms that could generate higher impact have not been
prioritized, such as critical ICT upgrades, continuing training, lay guides, process simplification and
managerial support for Court Presidents. Now, the sector craves stability and requires a more measured
approach to reform that focuses on practical improvements to services for users.

11. There is excessive variation across courts in terms of service delivery, which undermines access to
justice and uniformity in the application of law. Several courts
perform extremely well against many of the agreed indicators in the
Performance Framework, but there are pockets of under-performing
courts that reflect poorly on the rest of the sector and fail to deliver
the services people need. Workloads are not equitably distributed,
leaving some courts are very busy, and others demonstrably less so.
Court practices differ across the country in areas of importance for

There are isolated sites of
innovation, often in courts outside
of Belgrade. However, innovators

have rarely been recognized and
lessons have not been shared or
replicated.

6 For example, during the period when more than 600 judges were stood down in a failed ‘reappointment’ process, clearance rates
for most court types and case types remained around 100%. Yet following their return to work by 2013, if workloads among all
judges had been maintained, clearance rates should have risen dramatically, resulting in significant backlog reduction. However, this
did not occur. Instead, it appears that judges and staff reduced workloads. Clearance rates fell and backlog remained largely
unattended.
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court users, such as complaints handling and the application of court fee waivers for indigent court users.
Progress has been noted in some areas of court management, such as ICT improvements and procedural
reforms. However, gains are fragile and have yet to instill changes in behavior among judges, prosecutors,
attorneys and court staff. There are isolated sites of innovation in service delivery, often in courts outside of
Belgrade, where progress has been made in specific areas, such as backlog reduction, service of process and
stakeholder coordination. However, these innovations have been driven by the personal initiative of
individuals or with donor support. Innovators have rarely been recognized and the lessons from innovations
have not been shared in a systemic way or replicated in other courts. As a result, averages and
generalizations about the Serbian judiciary are misleading. The Functional Review thus attempts to
document key variations and inconsistencies across the jurisdiction and possible drivers for these.

12. The extraordinary heterogeneity highlights the need for a more consistent and coherent approach
to performance management. The sector lacks a framework to measure and manage performance.’
Reforms are often initiated in a haphazard manner, without analysis of fiscal or operational impacts, and
implementation is rarely monitored. Decision-makers describe how
they lurch from crisis to crisis, addressing the symptoms rather than
the causes of systemic under-performance, and this is particularly
prevalent in human resource and financial management. The
fragmentation of governance and management responsibilities
stalls progress and dilutes accountability, including in much needed
areas such as budget planning, process re-engineering, ICT
investments and infrastructure improvements. In a positive development, the quantity and quality of
available data has improved significantly in recent years — the next step will be for leaders to use this data to
inform decision making and drive performance.

The quantity and quality of
available data has improved
significantly in recent years — the
next step will be for leaders to use
this data to inform decision
making and drive performance.

13. Serbia’s judicial sector is not under-resourced, but resources are not allocated effectively nor are
they executed efficiently. The overall level of budgetary funding is consistent with EU averages, both on a
per capita basis and as a share of GDP. However, budget planning fails to take account of service delivery
needs, recent reforms, or Serbia’s Chapter 23 accession aspirations. The large wage bill crowds out other
expenditures, leaving little room for much-needed investments in training,® ICT, and infrastructure.® Human
resources are mismatched with needs — there is an excessive number of judges at the top'® and low-skilled
ancillary staff at the bottom,! but a ‘missing middle’ of mid-level specialist staff that will be necessary to
support judicial modernization. And despite a huge stock of human resources, there is very little investment
in ongoing training and staff development. Resources are not programed jointly, and there is little
coordination, and occasional competition, among fragmented stakeholders responsible for different
resources. As a result, sector productivity is low and the judiciary represents poor value-for-money for the
State. The judiciary is thus poorly placed to argue for a larger resource envelope, and in the current fiscal
environment, budget cuts could be expected. The sector will need to learn to ‘do more with less’ through
better planning and coordination in resource allocation and execution. Without significant changes in these
areas, the sector will be incapable of delivering on the many reforms that will be necessary to meet EU
accession requirements.

7 The Functional Review team developed the Performance Framework (at Annex 2) together with stakeholders for the purpose of
the Review. That framework could be adapted by local stakeholders to serve as an ongoing tool for performance management. See
Recommendation 1 and next steps.

8 Despite a huge stock of human resources, there is very little investment in ongoing training and staff development, even in basic
areas such as training on the rollout of new laws or the use of case management systems.

9 The sector is also accumulating massive and growing arrears, largely due to a lack of financial planning and poor commitment
control. Meanwhile, disbursements are low in much-needed areas of capital investment.

10 Serbia has one of the highest judge-to-population ratios in Europe, notwithstanding falling caseloads and the transfer of several
functions from courts to external actors.

11 Serbia has high staff-to-judge ratio compared with EU Member States, as well as a large scaffolding of temporary staff, contractors
and volunteers.
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14. Looking ahead, a series of tough decisions will be required to align the sector’s performance with
EU benchmarks. Serbia is entering the negotiation phase for
Chapter 23 with a sound knowledge base. With the requisite
commitment and will, alignment with EU levels of performance is
achievable in the longer term. The Functional Review provides a
comprehensive set of recommendations that are administratively and financially feasible, and which align
with the NJRS goals and Chapter 23 accession requirements.

Serbia is entering the negotiation
phase for Chapter 23 with a sound
knowledge base.

15. Just as the challenges analyzed in the Functional Review are inter-related, the recommendations
are mutually reinforcing. Serbian authorities can take comfort in that, at this current stage of development,
they need not trade off one performance dimension against the other. Improvements in efficiency would
yield higher quality of services and vice-versa, and improvement in either would improve access to justice.
However, the implementation of recommendations would require a level of coordination among
stakeholders that has yet to be demonstrated.

16. Of the many findings and recommendations outlined in the Report, the Functional Review team
suggests that leaders focus on the following seven priorities which can set the Serbian judiciary on a
critical path to performance improvement. Without significant progress in these seven priority areas, the
sector will likely be unable to achieve the kind of transformation that would be necessary to align
performance with that of EU Member States.

a. Develop a performance framework that tracks the performance of courts and PPOs against a
targeted list of key performance indicators. The Performance Framework Matrix (at Annex 2) could
provide a starting point for selecting a targeted list of indicators to drive performance. To reduce
excessive variation and lack of uniformity, efforts should focus on lifting the performance of the worst-
performing courts to the current average, while rewarding high-performing courts. Court Presidents
and Heads of PPOs should be required to monitor and report periodically on their performance against
a small number of key performance indicators, and onerous reporting in other areas could be reduced.
The SCC and RPPO can play a motivational role with courts and PPOs respectively, by recognizing fast-
improvers and high-performers through non-financial awards and by showcasing their work. They could
also facilitate more intensive dialogue among their respective managers (Courts Presidents, Heads of
Departments, Court Managers, Heads of PPOs etc.) to exchange good practices and apply lessons in the
course of addressing key performance challenges. User satisfaction will be an important aspect of
performance measurement, so the Councils should prepare to conduct user surveys in the medium
term. (See Recommendations 1 and 26 and next steps.)

b. Ensure that courts use the full functionality of their case management systems to improve consistency
of practice and support evidence-based decision-making.'> Some courts are already using most of the
functionality available to them and have seen first-hand the benefits in terms of performance
improvement. The SCC could issue instructions to require consistency in practice across all courts. Court
staff should be required to enter case data into relevant fields and scan documents to the maximum
extent possible. All courts should be required to allocate cases using the existing random case
assignment functionality and report on instances when overriding the algorithm was necessary.
Scheduling of hearings should be done electronically. With a more consistent approach to case
management, Court Presidents could monitor results in their courts through periodic managerial
reports, including Ageing Lists. To support courts in meeting these requirements, training would be
necessary for Court Presidents, judges and court staff on the functionalities and benefits of systems, in
addition to ICT literacy courses. For its part, the MOJ should fund increases in server capacity and

12 This applies to all case management systems, including AVP (which operates in Basic, Higher and Commercial Courts) and SAPS
(which operates in Appellate and Administrative Courts and the SCC). The same could apply to SAPO (for PPOs) and SIPRES (for
Misdemeanor Courts) and SAPA (for prisons), once their rollout has been completed.



Serbia Judicial Functional Review Summary of Findings >> In Context

critical upgrades to existing systems so that relevant data fields are mandatory and managerial reports
are easy to produce. (See Recommendations 6, 25, 49 and next steps.)

c. Develop a comprehensive continuing training program for judges, prosecutors and court staff. Despite
the massive stock of human resources, the sector invests too little in training and staff development.
The Judicial Academy could spearhead the initiative to boost the capacity of the sector’s existing human
resources and become the hub for learning across the sector. The Academy could start by rebalancing
its existing resources (i.e. reducing the budget for initial training activities and increasing the budget for
continuing training) and shifting the work programs of its staff more towards continuing training
activities. A training needs assessment should be conducted as a priority. Based on it, a comprehensive
program of training for judges, prosecutors and court staff could be launched, covering both
substantive topics and practical skills, with a particular emphasis on aligning the judiciary with European
practice. Tailored trainings should be provided to meet the specific needs of key actors, including Court
Presidents, Heads of PPOs, court secretaries and advisors. (See Recommendation 38 and next steps.)

d. Reform procedural laws to simplify the service of process, and start simplifying business processes.
Service of process is currently a severe bottleneck in case processing across all court types and case
types. This could be eased by reducing the number of services that are required in each case and
creating a presumption of continual service after the first service. Internal procedures in courts could
also be streamlined, applying lessons from the Subotica Basic Court. The MOJ could work closely with
courts to analyze options for improving the modality of delivery and incentivizing the performance of
servers, applying lessons from the Novi Sad Misdemeanor Court, the Uzice Basic Court and the Vrsac
Basic Court. This will likely involve either amending MOUs with the Postal Service or moving away from
the Postal Service altogether. Data on frequency, success rates and costs should be collected and
monitored. Training should be provided to support judges, court staff and process servers to ensure
effective implementation of a simplified system for service of process. Following reform in this
bottleneck, simplification and streamlining of other business processes could reduce red tape in courts
and PPOs. In the meantime, user checklists could be developed to assist court users to navigate
procedures, applying lessons from the Vrsac Basic Court. (See Recommendations 8, 27 and next steps.)

e. Eliminate the backlog of old utility bill enforcement cases. Mass resolution of backlogged enforcement
cases in Basic Courts is unlikely to change service delivery in real terms because most cases are inactive
and enforcement involves little judicial work. However, resolution will be necessary as Serbia embarks
on the Chapter 23 process. Clearing the desks of around 1.7 million pending enforcement cases would
also signal a fresh start for many courts. This would likely boost morale and dramatically improve
Serbia’s performance metrics among EU comparator countries. Basic Courts should dedicate more staff
and effort to working through the enforcement backlog, applying lessons from the Vrsac Basic Court’s
evidence-based approach. They should also identify all available opportunities to purge old inactive
utility bill cases, applying lessons from Belgrade First Basic Court’s experience with Infostan.
Meanwhile, Basic and Higher Courts should analyze the backlog of non-enforcement cases using
comprehensive Ageing Lists and prioritize the resolution of those cases. Close monitoring and ongoing
support from the SCC will continue to be required. Recognition by the SCC of high-performers may also
motivate Basic Courts to complete the task. (See Recommendation 2 and next steps)

f. Develop a more realistic budget within the existing resource envelope. As the resource envelope is
highly unlikely to increase in the tight fiscal environment, performance improvement will require that
the sector ‘does more with less’. Sector leaders in the HJC, SCC, MOJ, SPC and RPPO could coordinate
the preparation of future annual work plans and negotiate trade-offs within the existing resource
envelope to prioritize expenditures that boost productivity and performance (such as training, ICT
upgrades, process re-engineering and procedural efficiency reforms) and forego expenditures in other
areas. Leaders should clarify responsibilities for capital and current expenditure to overcome paralysis
and low disbursement in those areas. The HJC and SPC will require technical assistance and some
software to assume their functions. For example as a priority, the SPC and HJC should automate their
financial management functions to enable greater flexibility in mid-year reallocations of resources for
courts and PPOs. The MOJ, together with the HIC and SPC, should develop a plan to reduce arrears over
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time, including through better sector coordination and greater commitment control in individual courts
and PPOs. (See Recommendations 32, 33, 34 and next steps.)

g. Adjust the resource mix over time by gradually reducing the wage bill and increasing investments in
productivity and innovation. The HIJC should freeze judicial appointments, as the judiciary already has
an over-supply of permanent judges, particularly in light of falling trends in incoming cases, shrinking
mandates for courts and European benchmarks. The HJC can gradually reduce the number of judges by
not replacing retiring judges and promoting judges from within the system where needs arise.'®* For its
part, the MOJ should maintain the recruitment freeze on staff positions, phase out the ‘shadow
workforce’ of temporary staff and volunteers, and implement a staff reduction program, focused on
low-skilled ancillary staff, including registry staff in verification roles. With the savings, the Council and
the courts should invest in mid-level technical staff with specialized skills (ICT, research, analysis, court
management etc.) to support the creation a modern administration capable of delivering to European
standards. The sector also has significant needs for infrastructure improvements and ICT upgrades. The
MOJ could start by conducting ICT and infrastructure stock takes and building capacity within its
Investment Department. In exchange for progress in the implementation of other Functional Review
recommendations, donors may be willing to contribute funds in support of the implementation of this
plan. Adjusting the resource mix will require a coordinated approach by sector leaders and the approval
of the MOF but it is critical to re-shaping the structure of the judiciary to drive performance. (See
Recommendation 24, 25, 35 and next steps.)

13 Once appointed permanently, judges cannot generally be removed and may not be transferred without their consent, and they
generate high costs, including salaries, allowances, accompanying staff, etc.
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Summary of Main Findings and Recommendations

External Performance: Efficiency, Quality and Accessibility of
Justice Services

17. The delivery of justice services in Serbia is constrained by a combination of efficiency, quality, and
access challenges. From the users’ perspective, court and attorney fees are expensive, and the process is
long, frustrating, and subject to various vagaries and abuses. By the end, the users may secure a judgment in
their favor but still struggle to see it enforced. The service delivery challenges are thus inter-related and
mutually reinforcing.

18. Below is a summary of the main findings and recommendations related to the external
performance of the judicial system in Serbia, as measured against the indicators and European benchmarks
outlined in the Performance Framework agreed among stakeholders.

i. In Context: Assessing Performance in Light of Caseloads and
Workloads

19. Court performance should be measured in light of the demand for court services including the
quantity and nature of cases, workloads, and changes in those factors over time.

20. Demand for court services in Serbia is weaker than EU averages. When measured relative to
population, Serbian courts receive around 13.8 incoming cases per 100 inhabitants, which is slightly lower
than the EU average. Meanwhile, Serbia has nearly double the ratio
of judges-to-population than the EU average, with over 39 judges
per 100,000 inhabitants. As a result, the incoming caseloads per
judge in Serbia are approximately half the EU average!* and are also
lower than most EU11 Member States and regional neighbors.

Incoming caseloads per judge in
Serbia are approximately half the
EU average and are lower than
most EU11 Member States and
regional neighbors.

21. Caseload figures in Serbia are also highly inflated. Many matters are counted as a ‘case’ that would
not be considered as such in other systems.’® Much of the caseload is composed of cases requiring little
judicial work, such as enforcement cases, with a number twice as high as the EU average, and a large
number of old inactive cases. Caseload inflation can result in misleading statements about the real demand
pressures facing the judiciary. Once case numbers are sifted and further analyzed, judicial workloads appear
to be modest.

14 According to the CEPEJ, in Serbia in 2012, the judiciary received on average 350 incoming cases per judge, whereas the EU average
was 840. A more conservative EU average, which removes certain outliers, is 453 incoming cases per judge, approximately 30
percent higher than in Serbia.

15 For example, a criminal investigation counts as one case, then the ensuing trial counts as a separate case. If the decision is
appealed, the appeal is a separate case, and if the appeal results in a re-trial then that too counts as a separate case. If the criminal
trial raises an issue of compensation to the victim, then the compensation aspects is a separate civil case.
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22. Caseloads are distributed unevenly among courts and

without any clear pattern. Some small courts are extremely busy, Some small courts in Serbia are
whilst larger ones are less so. Higher Courts and Appeals Courts | extremely busy, whilst larger ones
receive a comparatively small caseload on average. A series of are less so.

painful reforms and court re-organizations have done little to
address the uneven caseload distribution.

23. Demand for court services is also falling significantly. Declines are most apparent in Basic and
Commercial Courts where the number of incoming cases fell by over one-third and one-half respectively
from 2010 to 2013. The decline is likely attributable to the transfer of judicial functions to other private or
public actors and the decrease in affordability of court services. As a result, workloads are falling and the
average incoming caseloads of judges across the system declined by one-third from 2010 to 2013.

24, Even so, judges, prosecutors and staff throughout the system report feeling busy and
overburdened with work. The reasons lie in the systemic problems
in the way the system operates that undermine external and
internal performance, and not in the numbers of judges, staff, or
cases. Therefore it is the systemic problems, and their possible solutions, which are the focus of this Review.

Average caseloads declined by
one-third from 2010 to 2013.
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a. Efficiency in Justice Service Delivery

i. Main Findings

25. System efficiency is a significant challenge facing the Serbian judiciary but is improving in some
areas.
26. Production and productivity in courts has improved over the last three years, but more should be

done to address pockets of under-performance. Clearance rates
rose and are currently in line with EU averages, but this success is
due largely to declines in incoming cases, and given the amount of
resources they could have been higher.’* There is significant
variation across courts, but few courts produced a less-than-100
percent clearance rate by 2013. The average case dispositions per
judge are in the acceptable range but vary markedly by court type and court location.'” Average case
dispositions per judge have declined in the last two years in Basic, Commercial, and Misdemeanor Courts,
again to due to a reduction in incoming cases and an increasing number of judges. It appears that judges
generally dispose of about the same number of cases that they receive — whether that figure is big or small —
without much impact on case backlogs. Many courts resolve fewer cases per judge than could be reasonably
expected, and many judges resolve fewer cases than their colleagues. If the output of the worst performing
courts could be lifted to the current average, productivity would be in line with performance in EU11
countries. Judges across Serbia would then have more time to contribute to other important functions that
support the attainment of Chapter 23 standards, including training.

If the output of the worst
performing courts could be lifted
to the current average,
productivity would be in line with
performance in EU11 countries.

27. In terms of timeliness of case processing at first instance, the picture is also mixed but improving.
Serbia’s pending stock of unresolved cases per 100 inhabitants is high in comparison to EU averages,
although this is improving for civil and commercial cases. Congestion rates remain high at around 1.41 and
are particularly high in Basic, Commercial, and Misdemeanor Courts. On average, new cases proceed
through the system relatively smoothly: as a result the average age of resolved cases is relatively young
across all case types. However, backlogs persist because old cases remain ‘stuck’ and many inactive cases
remain on the books. Although the case management systems are capable of producing Ageing Lists of
Unresolved Cases, they are not routinely produced and so Court Presidents do not generally analyze them.
This is unfortunate because Ageing Lists are perhaps the most useful tool available to track timeliness in case
processing. The Functional Review developed an Ageing List for the purpose of this report, and it highlights
an alarming number of cases that remain pending after three, five, and even ten years. These old cases are
unlikely to meet the timeliness requirements of the European Convention on Human Rights (ECHR) and they
thus require particular attention. The time to disposition of resolved cases in days varies markedly by case
and court type. The time to case disposition is short in Higher Courts (98 days) but long in Basic Courts (736
days). In civil and commercial litigation, Serbia’s time to case disposition is reasonable and in line with EU
averages. Whereas in enforcement cases, timeliness is intractably long and far worse than elsewhere in
Europe. Unsurprisingly, user perceptions of timeliness remain negative, and the long duration of cases
frustrate court users. Furthermore, data on the timeliness of first instance proceedings does not reflect the
full user experience, as appeal rates are high and the ‘recycling’ of cases through re-trials is too common,
and this further prolongs the ultimate resolution of disputes for the parties.

16 For example, the judiciary maintained average clearance rates over 100% across most court types and case types during the period
when more than 800 judges and prosecutors were absent from work during the failed re-appointment process. Their gradual return
to work by 2013 should have significantly boosted clearance rates that year. Combined with falling incoming cases, clearance rates in
2013 could have increased dramatically. Instead, clearance rates remained about the same, and actually fell in all Higher, Appellate,
Commercial and Misdemeanor Courts. This suggests that there is much capacity within the system to do more to tackle caseloads.

17 For example, the Higher Courts currently produce fewer dispositions per judge than the SCC, and judges in the busier Basic Courts
dispose of three times the number of cases than their colleagues in the least busy Basic Courts.

10
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28. Effective enforcement underpins the justice system, and on this indicator Serbia lags far behind EU
Member States. Enforcement cases comprise much of the backlog and cause most of the congestion and
delays in courts. Enforcement departments within courts are often poorly staffed and exhibit low morale.
Much of the problem relates to unpaid utility bills, which make up
around 80% of the enforcement caseload.’® While recent reforms
will ensure that many new monetary enforcement cases, including
utility bill cases, are now channeled to private enforcement agents
instead of to courts, an d ongoing monitoring of this profession will
be required to ensure their effectiveness in dealing with these cases. Meanwhile, the elimination of the
existing backlog of old enforcement cases in courts will require specific measures.’® On a positive note,
remedies are available. Mass resolution (purging) of cases has proven successful at the Belgrade First Basic
Court, and this experience could be replicated in other courts. Targeted evidence-based approaches have
also shown some promise in the Vrsac Basic Court. By contrast, enforcement cases that do not relate to
utility bills, such as the enforcement of court judgments, proceed relatively smoothly, though there remains
room for improvement.

The successful mass resolution of
enforcement cases in the Belgrade
First Basic Court could be
replicated in other Basic Courts.

29. A range of procedural inefficiencies cause frustration among court users and practitioners and
contribute to delays. Service of process is required at each step of the process, and unnecessary delays here
cause a ricochet effect through the system. Avoiding service of process is relatively easy; on average at least
57% of attempts at service of process fail. Stakeholders are unanimous that the Postal Service is ineffective
and it has little incentive to improve whilst it charges the courts per
attempt of service. Related cases are rarely joined (and even claims
and counter-claims are not routinely joined) resulting in duplication.
However, judges are unlikely to change that behavior and join cases
more often whilst ever they are monitored on the raw quantity of
their resolved cases. Time management in courts is often poor. Hearings are held only in the mornings,
despite a lack of courtrooms. Some courts use existing case management software to schedule hearings,
while others rely on manual diaries which are less reliable and more time-consuming than their modern
equivalents. Routinely, there is a long delay in scheduling the first hearing in a case and an average three-
month time lag between hearings. Case processing practices are outdated, including disjointed hearings and
the manual exchange of case information. Case files get misplaced and take a long time to transfer from one
court to another. Preparatory departments have shown some promise, but many courts have been slow to
establish them, often due to lack of space or reluctance on the part of judges to part with ‘their’ assistants.?
Hearings are often cancelled or adjourned because of the non-appearance of prisoners, attorneys or expert
witnesses: this is often due to poor coordination between courts and critical service providers, which is
exacerbated by the growing arrears owed to these providers. An excessive number of hearings do not
contribute to resolution of the case, suggesting that judges are not using their powers to actively manage
their cases. For their part, attorneys perpetuate procedural inefficiency in the courts, and they have little
incentive to change behavior whilst ever they are paid per hearing.

In Serbia, avoiding service of
process is relatively easy: on
average at least 57% of attempts
at service of process fail.

18 At the end of 2013, around 2 million enforcement cases remained unresolved in the Basic Courts, of which around 1.7 million
related to unpaid utilities bills.

19 Some have suggested that private enforcement agents should also be allocated old enforcement cases, but the Functional Review
advises against this.

20 Preparatory departments are designed for medium and larger sized courts, where judicial assistants and court staff work together
in a pool to ensure that procedural requirements are met and that cases are ready for hearing.

11
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30. Procedural abuses by litigants often go unmanaged, as do frivolous claims and appeals. Trial judges
fail to exercise their powers to curtail abuses due to a range of

Preparatory departments have factors, including fear that their decisions may be overturned by
shown some promise, but many appellate courts, their close relationships with attorneys, as well as
courts have been slow to establish | 3 general dynamic of torpor within courts. In some areas however,
them. stronger procedural laws, including tougher sanctions, as well as

greater clarity from appellate jurisdictions, may assist judges to be more proactive in case management.

31. Efficiency in the delivery of prosecution services is also a concern, but a lack of data inhibits more
detailed analysis in the Functional Review. The prosecution service is also undergoing profound change in
the transition to a prosecution-led adversarial system under the new Criminal Procedure Code (CPC). The
transfer of more than 38,000 investigation cases from Basic Courts to PPOs reduced inventory in the courts
but created a new backlog for prosecutors, which they are struggling to process. New obligations have also
expanded their scope of works, and they are ill-equipped to deal with these. Work processes require review
to adapt to this new environment.

32. Meanwhile, the efficiency of administrative services?! is high and improving, but unfortunately
many of these functions will soon be taken from courts. The time required to complete verification tasks
has reduced by one-third from 2009 to 2013, and in at least half of all cases, verification can be completed at
one location within a half-hour. User satisfaction is often over 70% and has increased on most aspects
between 2009 and 2013. Perceptions of the conduct and competence of staff has also improved.
Nevertheless as part of a controversial reform to create private notary services, these tasks are scheduled to
be transferred in 2015 from courts to private notaries. It is unclear what problem this aspect of the reforms
is seeking to solve, given high existing levels of satisfaction with verification services. If courts were to be
able to compete with notaries for basic verification tasks, they would be well-placed to provide good value-
for-money services. If courts do lose these functions, significant staff reductions should be expected to
follow.

. Recommendations and Next Steps

Recommendation 1:
Strengthen performance management in courts by recognizing and rewarding higher-performing courts
and implementing performance improvement plans for under-performing courts. Intensify dialogue
between courts to exchange good practices and experiences through a more intensive program of
meetings, workshops and colloquia.?? Lifting under-performers to the current average would considerably
improve efficiency and consistency of practice, and bring Serbia’s performance closer in line with that of EU
Member States. These recommendations can be implemented at relatively low cost, using the Performance
Framework indicators (at Annex 2) as an initial reference.
v Establish a department in the SCC to analyze court performance issues, using the Functional Review
and the Performance Framework as a foundation. (SCC — short term)
v' Select a targeted number of indicators that drive court performance and monitor these across all
courts. (SCC — short term and ongoing)
v" Acknowledge performance improvements and innovations by showcasing their work at regular
symposia and through non-financial rewards of recognition (e.g. Court Staff/President of the Year,
Best Performing Court of the Year, Most Improved Court of the Year; Innovator of the Year etc.).
(HJC with MOJ — short term)

21 This includes verification of documents and related services provided by courts.

22 This recommendation aligns with NJRS Strategic Measure 5.1.2.3: Undertaking of regular periodical efficiency analyses of the
judicial network using improved methodology; Strategic Measure 5.1.2.4: Adjusting of the judicial network to the needs, pursuant to
the results received from periodical analyses; Strategic Measure 5.1.2.5: Undertaking of correctional measures on the level of
individual Courts and PPOs with the goal of improving efficiency of the network of Courts and PPOs as a whole.

12
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v" Disseminate individual and institutional good practices and innovations through workshops and
colloquia among Court Presidents and heads of departments within courts. (SCC with HIC — medium
term)

v' Carry out targeted interventions aimed at assisting those courts facing severe performance
challenges to rise to the current averages. (SCC — medium term)

Recommendation 2:

Prioritize the implementation of the SCC Backlog Reduction Strategy, targeting in particular the utility bill
enforcement backlog through analysis and a coordinated package of incentives.?® Develop Ageing Lists as a
key tool for managing timeliness and backlog reduction, and monitor the progress of each court. This
builds on the work already underway by the Backlog Reduction Working Group. Results here would help
bring Serbia’s efficiency in line with that of EU Member States. Moderate funds may be needed for staff
overtime to address the backlogs. The initial recommendations can be implemented at relatively low cost,
although technical assistance may be required for some items.

v" Accelerate the backlog reduction program and adopt the measures proposed in the Best Practice
Guide to prevent the recurrence of backlogs. (HIC, SCC — short term and ongoing)

v" Monitor prosecutorial investigations to prevent the accumulation of an investigative backlog. (SPC
and RPPO - short term and ongoing)

v' Analyze why the Infostan approach to withdraw inactive utility bill cases was so effective, replicate
lessons learned with other utility companies. (SCC liaising with MOF, MOE, Utilities — short term)

v’ Establish taskforces in those courts most affected by utility bill backlogs. Re-allocate sufficient staff,
particularly judicial assistants, from other departments to these taskforces, and provide them
sufficient ICT equipment and software. Court Presidents should provide the necessary leadership
and managerial support to enable them to succeed. Develop a comprehensive Ageing List of
enforcement cases, and create ambitious yet realistic targets. Closely monitor the results of
taskforces and report regularly to the relevant Working Group. Recognize good performers through
evaluation, promotion and non-financial recognition and awards. (SCC — short term and ongoing)

v' Create incentives to overcome the stigma that enforcement work is unattractive, such as giving
‘bonus points’ for the resolution of enforcement cases in productivity norms or considering backlog
reduction efforts in evaluation and promotion processes. (HIC, SCC — short term)

v" Analyze the non-enforcement backlog with a comprehensive Ageing List. Require that Courts report
routinely on resolution of old cases. (SCC — short term)

Recommendation 3:
Monitor the implementation of recent reforms introducing private enforcement agents, including
workloads, costs, quality and efficiency of service delivery, and integrity.

v Analyze data on the use of enforcement agents to assess their effectiveness and impact on court
performance. (MOJ, SCC — short term, ongoing)

v Create an internal panel of the Chamber of Bailiffs to process complaints against enforcement
agents as a first tier. Incorporate remedial training as a potential sanction for agents. Disseminate
information regarding avenues for complaint against enforcement agents. (MOJ, Chamber, JA —
medium term)

v' Conduct a comparative analysis of the cost of enforcement services (including deposits,
reimbursable expenses, and fees) in other European jurisdictions, and analyze models and
affordability. Consider reducing the enforcement deposit and better regulating reimbursable
expenses for enforcement agents. (MOJ — short term)

23 This recommendation aligns with NJRS Strategic Guideline 5.3.6: Design and implementation of unified backlog-clearance program
while respecting equalization of the number of cases per judge, establishing a system of on-going horizontal transfer and relocation
of judges and public prosecutors, in accordance with the constitution and with adequate stimulation, and efficient monitoring of the
of the program implementation.

13
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v" Introduce caps on the number of outstanding cases per enforcement agent and avoid assigning
additional cases if performance standards are not met. (MOJ, Chamber — medium term)

v" Amend the location from where enforcement agents are appointed from the creditor’s territory to
either the creditor’s territory or the territory where the debtor is registered to ease logistical
constraints on enforcement. (MOJ — short term)

Recommendation 4:

Establish preparatory departments in all medium and large sized courts. Monitor their results and
exchange experiences.?* Judges, court staff, and practicing attorneys acknowledged these departments
would be useful, particularly for ensuring that cases are ready for hearing, but the lack of staff or
commitment to the process hindered the implementation. Departments can be established in the short
term, while evaluating the results will require more time. The cost is moderate with the potential for
substantially improved efficiency.

v' Establish preparatory departments in those medium and larger courts that lack them. Collect
baseline data on time to disposition and procedural efficiency, and monitor results. (SCC, MOJ —
short term)

v" Disseminate information about results to all courts and recognize good performance. (SCC, MOJ —
medium term)

Recommendation 5:
Develop and monitor performance statistics in PPOs.?* Monitoring the workload, via electronic means
wherever possible, should be done in the short term for low cost, while making changes to correct problems
will follow, with costs depending on what correction actions are taken.
v Design more detailed and disaggregated performance statistics for PPOs. (RPPO — short term)
v" Monitor performance statistics in PPOs to prevent backlog from accumulating, and recognize good
performers. (SPC, RPPO — medium term)

Recommendation 6:
Collect and analyze data on procedural efficiency to inform future reforms.?® Provide practical training to
support the rollout of recent procedural amendments. Adjust productivity norms to encourage judges to
join related cases. The CCJE calls for judges to control the timetable and duration of proceedings, from the
outset and throughout the legal proceedings. These recommendations can be accomplished in the short
term at relatively low cost.
v' Require staff to enter data into existing fields in case management software (AVP and SAPS). Provide
training to staff on consistent data entry. Generate regular analytic reports and monitor results.
(SCC, Courts, ICT providers — short term. See also ICT Management section)
v' Create new fields in AVP and SAPS, focusing on data needs relating to timeliness, procedural
efficiency, and prevention of procedural abuse. (MOJ — short term)
v' Provide training to lower and higher court judges and judicial assistants on issues affecting
procedural efficiency, including training to judges on their recently-enhanced powers to manage
cases. (HJC, SCC, JA — medium term)

24 This recommendation aligns with NJRS Strategic Guideline 5.3.6: Design and implementation of unified backlog-clearance program
while respecting equalization of the number of cases per judge, establishing a system of on-going horizontal transfer and relocation
of judges and public prosecutors, in accordance with the constitution and with adequate stimulation, and efficient monitoring of the
of the program implementation.

25 This recommendation aligns with NJRS Strategic Measure 4.2.1.2: Introduction of a centralized data collection and processing
system in all PPOs.

26 This recommendation aligns with NJRS Strategic Goal 5.2: Establishing of e-justice; Strategic Guideline 5.3.2: Amendments to the
normative framework in a manner that would contribute to the reduction of the duration of court proceedings; Strategic Measure
5.3.3.4: Mandatory education of administrative — technical staff and regulation of the issue of competence in the field of their
education; Strategic Measure 4.2.1.3: Conducting trainings for employees in courts and PPOs for working with the centralized data
collection and processing system.
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Where variations in procedural efficiency exist between Courts, analyze and convene colloquia
between courts to share experiences. (SCC — medium term)

Analyze the extent of appeals, and procedural abuses; identify causes and develop possible
sanctions.?” (SCC — medium term)

Recommendation 7:

Tighten scheduling practices for court hearings, including by conducting hearings throughout the day and
fully utilizing case management software functionality. Collect and monitor data on scheduling patterns,
such as reasons for adjournments, to inform future reforms.22 Most of these changes could be made in the
short term for little cost.

v

v

To maximize the use of limited courtroom facilities, schedule hearings throughout the day, except in
extraordinary circumstances. (SCC/Courts — short term)

Collect and analyze data on cancelled and adjourned hearings and the reasons for them. (SCC/Courts
— short term)

Require that judges close each hearing by setting the next hearing date within a standardized
timeframe, with only limited exceptions. (SCC/Courts — short term)

Require that all courts use existing case management software to electronically schedule court
hearings. Provide training as necessary. (SCC, JA, MOJ — medium term)

Recommendation 8:

Reduce the requirements for service of process and reconsider arrangements for the delivery of service,
applying lessons from some Basic and Misdemeanor Courts.? Most of these steps can be taken in the short
term at low cost.

v

Monitor the implementation of recent procedural amendments which attempt to close loopholes on
service of process. Collect and monitor data on service of process, including attempts and costs, and
identify sources of variations. (MOJ, SCC, Courts — short term)

Re-negotiate the MOJ’s outdated MOU with the Postal Service and pay only for successful service
(modelling the experience from Uzice Basic Court). Increase training and awareness among postal
officers of their requirements and the sanctions for abuse. Create a plan to monitor results and to
report on changes. (MOJ — short term)

Work with Courts to build flexibility into their budgets so that they can innovate, for example by
contracting with private couriers (like Sloboda which delivered an inexpensive and successful
solution in the Novi Sad Misdemeanor Court), or delivery men, as occurs in the Vrsac Basic Court.
(HIC, MOJ — medium term)

Provide training to judges on new rules and encourage them to take a proactive approach to
managing service of process. (SCC, JA — medium term)

Amend procedural laws to create a presumption of continual service after the first service of
process, with the onus on the party to notify the Court of any change of address, along with
sanctions for non-compliance. (MOJ, HIC — medium term)

27 This aligns with CCJE Opinion No. 6 (2004), which indicates provision should be made for sanctioning abuse of court procedure.

28 This recommendation aligns with NJRS Strategic Guideline 5.3.4: Infrastructural investments in courts and prosecution facilities
targeted at tackling the lack of courtrooms and prosecutorial cabinets, thereby increasing the number of trial days per judge,
reducing the time between the two hearings and significantly expediting the investigative proceedings.

29 This recommendation aligns with NJRS Strategic Guideline 5.3.2: Amendments to the normative framework in a manner that
would contribute to the reduction of the duration of court proceedings.
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b. Quality of Services Delivered

33. As outlined in the Performance Framework, the quality of service delivery covers a range of
dimensions ranging from quality of legislation to quality in case processing, decision-making, and appeals.
The integrity of the system is also a dimension of quality in the eyes of users. Poor quality has significant
implications for efficiency of service delivery as well as for the access to justice services.

i. Main Findings

34, The poor quality of legislation in Serbia causes a range of problems for the courts. Lack of precision
in legislative drafting creates ambiguity which is then exploited by parties. Overlapping and conflicting laws
cause inconsistency of practice, while gaps in the law leave judges with little guidance. In all, 21 percent of
judges and 19 percent of lawyers report poor quality legislation as the main reason for the poor quality of
court services. Only 13 percent of judges and prosecutors considered Serbian laws to be fair and objective.

35. Deficiencies in the policymaking and legislative process perpetuate these problems. There has
been a proliferation of new legislation in recent years, often developed without policy analysis, and with
limited analysis or buy-in from the stakeholders responsible for their implementation. Ad hoc working
groups are convened by the MOJ to consider and draft each new law, and their organizational methods are
haphazard. There are too many working groups, and the deliberative process is time-consuming without
producing the requisite quality of drafts. Working groups tend to debate concepts rather than conduct
analysis based on policy criteria, and they tend not to rely on data to inform decision-making. They do not
sufficiently consider the financial and operational implications of proposed legislation, as evidenced by a lack
of policy analyses or fiscal impact analyses. Consultation processes are perfunctory. Legislation is routinely
passed by the National Assembly under emergency procedures.

36. Following the enactment of new legislation, there has been limited outreach and training to
embed new behaviors. In recent years, many laws have been ‘stillborn’, unable to be effectively
implemented and requiring a new working group to start over again.
This creates a constant and unproductive ‘churn’ of reform.
Professionals have little time to apply the new legislation before
they are revised. Many judges stall their decisions or continue to
apply old legislation while waiting for appellate courts to provide
guidance on new legislation. There is also evidence of reform
fatigue, which is concerning at the outset of the Chapter 23 process.
Legislative reform will continue through the accession process, but the quality of the working group process
should be enhanced to prevent the Chapter 23 accreditation process from becoming a merely box-ticking
exercise.

Many laws have been ‘stillborn’,
unable to be effectively
implemented and requiring a new
working group to start over again.
This has created a constant and
unproductive ‘churn’ of reform.

37. When disputes arise, the application of the law is inconsistent across the country. More than 80
percent of judges, prosecutors and lawyers express concerns about inconsistent or selective interpretation
of laws and inconsistent jurisprudence. Process Maps highlight that the ‘law in practice’ differs from the ‘law
on the books’ in certain cases and at certain locations.

38. Current arrangements for case processing present several challenges in terms of quality. The
system lacks a standardized approach to routine aspects of case
processing. There are no checklists, standardized forms or templates
for routine aspects of case processing, nor is there a consistent
approach to drafting routine documents, such as legal submissions,
orders, or judgments. Meanwhile, there are few examples of

More than 80 percent of judges,
prosecutors and lawyers express
concerns about inconsistent or
selective interpretation of laws
and inconsistent jurisprudence.
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specialized case processing for the types of cases that often warrant a tailored approach. Certain types of
cases, such as small claims, complex fraud and gender-based violence, can tend to get ‘stuck’ in the system
because they lack specialized case processing practices.

39. In criminal cases, the quality of decision-making by judges and prosecutors varies. Some
innovations are showing promise, including the use by prosecutors of deferred prosecution® and plea
bargaining. In deferred prosecution cases, arrangements to
implement and monitor sanctions remain weak, causing prosecutors
to rely disproportionately on cash payments as sanctions rather than
more proactive rehabilitative measures, such as community work or
psycho-social treatment. Monitoring is also inconsistently applied
across the territory, largely due to the limited geographic reach of
the Commissioner, undermining the principle of equality before the
law. Plea bargaining procedures could be simplified by giving greater
autonomy to Deputy Prosecutors. Sentencing appears inconsistent,
and many stakeholders report that it is overly lenient, and
prosecutors could play a more constructive role in compiling data on sentencing practices and trends and
recommending sentences accordingly. Alternative sanctions could be strengthened by supporting the
arrangements for implementing and monitoring sanctions. Alternative sanctions should be particularly
encouraged in Misdemeanor Courts, where deferred prosecution and plea bargaining do not occur and the
prospects for rehabilitation for minor offenses are high.

Monitoring of deferred
prosecution and alternative
sanctions is inconsistently applied
across the territory, largely due to
the limited geographic reach of
the Commissioner. This
undermines the principle of
equality before the law.

40. More broadly, the Serbian judicial system struggles to fully comply with ECHR requirements, as
evidenced by the large caseloads in Strasbourg. Non-compliance tends to be found in a limited number of
case types, highlighting specific problems relating to inconsistent application of the law and non-
enforcement of the final decisions against state-owned enterprises. It thus appears that the bulk of Serbia’s
non-compliance relates to financial complaints against public entities, rather than structural problems in the
judicial system. Friendly settlements offer some solution here. In an attempt to comply with the ECHR right
to trial within a reasonable time, recent procedural reforms now enable parties to pursue a separate cause
of action for delayed proceedings. These reforms are well-intentioned but run a high risk of producing
unintended, or even perverse, consequences. Their implementation should be monitored closely and
adjustments may be required.

41. The appeals system is at the heart of Serbia’s problems in terms of quality of decision-making.
Appeal rates are very high on average, as are reversal rates3! on appeal. Rates also vary markedly across
court types, case types, and court locations. Without plausible

explanation, some courts exhibit appeal rates and reversal rates that
are double those of the court adjacent to it. Appeals from Basic
Courts to Higher Courts (known as small appellation) are not well
monitored in the system and, upon analysis, are particularly

Without plausible explanation,
some courts exhibit appeal rates
and reversal rates that are double
those of the court adjacent to it.

alarming. The perceived unfairness of the system, combined with its
lack of uniformity and consistency, encourages court users to appeal. Attorney incentives may also play a
hand in driving up appeals. At the same time, levels of trust in the appellate system among court users are
low. On a positive note, recent procedural amendments to reduce successive appeals (known as the
‘recycling’ of cases) seem to be working. Nonetheless, appellate judges (notwithstanding their lighter
caseloads) continue to remand cases back to the lower jurisdiction for re-trial more often than they are
required to, rather than substituting their own judgment. Excessive remands duplicate workloads, inflate
case numbers and perpetuate inconsistent practices by failing to provide adequate guidance to lower courts.
The SCC plans to improve uniformity in the application of the law through a range of measures, including

30 Deferred prosecution is commonly referred to in Serbia as ‘opportunity cases’.
31 Reversal rates are commonly referred to in Serbia as ‘abolishment rates’.
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Certification Commissions. These efforts should be prioritized and augmented with a suite of basic quality-
enhancing measures, which together could reduce appeal rates over time.

42. Meanwhile, corruption remains a challenge for the Serbian judiciary. Serbia lags EU Member States
and neighboring countries on all comparative indices of perceived
corruption in the judiciary. Court users admit that they engage in
corruption to advance their cases.?? Bribery of court staff appears to
be more common than bribery of judges, who likely rely on more
subtle means. In addition to bribes, around 19 percent of users
report ‘pulling strings’ to influence the courts. Such informal means are more often used to affect the
procedure rather than the outcome, suggesting that improvements in transparency and efficiency in case
processing would reduce opportunities for malfeasance. Gift-giving is also common and goes largely
unchecked. Surveys indicate that the perceived prevalence of corruption is declining across the system.
However, in Misdemeanor Courts, public trust and confidence is falling.

In addition to paying bribes,
around 19 percent of users report
‘pulling strings’ to influence the
courts.

43, Perceptions of judicial independence in Serbia remain low. A significant portion of judges (25
percent) and prosecutors (33 percent) report that the judicial
system is not independent, compared with 50 percent for the public
and business sector, and 56 percent of lawyers. The same view is
reflected in Serbia’s poor rankings in terms of judicial independence
on a range of global indices. Notably, perceptions of judicial
independence have worsened since 2009, which reduces the credibility of the system and users’ trust and
confidence in it.

25 percent of judges, 33 percent of
prosecutors and 56 percent of
lawyers report that the Serbian

judicial system is not independent.

.  Recommendations and Next Steps

Recommendation 9:

Improve the organizational methods of Working Groups that develop draft policy and legislation relating
to the judiciary. Require that working groups identify policy objectives and options, analyze fiscal and
operational impacts of policy options, and prepare detailed implementation plans for the rollout of
reforms.

v Ensure standard terms of reference for working groups, with accompanying checklists for Chairs of
working groups. Ensure that working groups articulate precise policy objectives and criteria. (MOJ —
short term)

v" Require that working groups analyze the causes for previous policy failures using system data,
surveys and assessments of gaps between the ‘law on the books’ and the ‘law in practice’. Require
that all working groups conduct fiscal analyses and operational analyses of proposed reforms and
policy options. Base recommendations on evidence. Ensure that draft legislation recommended by
each working group includes an estimated breakdown of the costs of implementation. (MQOJ — short
term)

v" Ensure that each working group includes a specialist in legal drafting to ensure consistency and
completeness of draft legislation. Conduct training on legislative drafting and interpretation. (MOJ,
JA — medium term)

v' Prepare implementation plans for the dissemination and rollout of new legislation and policy, and
engage the Judicial Academy to deliver comprehensive training on new legislation for judges,
prosecutors and court staff. (MOJ, JA — short term)

32 Around 10 percent of court users report that a bribe was solicited when they had dealings with a court. Figures on reported
corruption are expected to be significantly under-stated.

33 This recommendation aligns with NJRS Strategic Guideline 1.3.3: Analysis of the results of implementation of the ‘judicial laws’ and
amending them pursuant to the results of the analysis; Strategic Guideline 1.3.4: Analysis of the results of implementation of
substantial and procedural laws (Criminal Procedure Code, Civil Procedure Code, Law on Enforcement and Security, etc.).
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v" Disseminate information about reforms through the media and on the websites of courts and the
MO to inform citizens and court users. (MOJ, SCC — short term)

Recommendation 10:
Implement basic quality-enhancing measures. Standardize formats for routine procedures in Courts,
including through the development of templates and checklists.* The CCJE recommends that simplified
and standardized formats for documents be adopted to initiate and proceed with court actions.® Initial
forms can be created in the short term at relatively low cost. Training can be incorporated into existing
programs.
v" Develop and require courts to use standardized templates and forms for routine procedures and
processes, applying lessons from the Vrsac Basic Court. (SCC — medium term)
v" Provide training on their use to judges, prosecutors, and court staff to enhance consistency in case
processing. (SCC, JA — medium term)
v" Disseminate to court users and legal professionals. (SCC — medium term)

Recommendation 11:

Develop pilots in Misdemeanor, Basic and Higher Courts for specialized case processing departments,
including a specialized small claims department in Basic Courts with streamlined procedures.3® These
recommendations can be implemented in the medium term for relatively low cost.

v Assess the feasibility of establishing small claims departments inside Basic Courts. If successful, start
with a number of pilot Courts, and monitor results. Support departments with incentives, such as
awards and recognition or consideration in evaluation or promotion, to attract high-quality judges
and staff. Develop streamlined procedures and lay guides that could be followed by self-represented
litigants. (MOJ, HIC, SCC — short term and ongoing)

v' Create a working group to identify what kinds of cases could benefit from specialized case
processing, including for example tax and customs cases in Misdemeanor Courts and gender-based
violence and fraud in Basic and Higher Courts. Analyze lessons learned from the Commercial Courts.
(MOJ, HIC — medium term)

v" Develop pilot programs in Courts to test the efficacy of specialized proceedings. Monitor results.
(MOJ, HIC — medium term)

Recommendation 12:
Implement and augment existing SCC plans to promote uniformity and clarity of court decisions.?” This
would enhance quality and perceived fairness in line with CCJE and the Magna Carta of Judges’
recommendations for improved quality, accessibility, and clarity of decision-making. Consolidating cases are
for the short term while other items are for the medium term. All recommendations require relatively
minimal cost.
v Provide guidance and training to judges at both first-instance and appellate levels on how to join
related cases. (SCC, JA — short term)
v' Develop a more standardized approach to judgment writing and train judges on how to apply this
approach. (SCC, JA — medium term)
v Establish a series of colloquia between Court Presidents to discuss emerging issues in law and
practice. (SCC — short term)

34 This recommendation aligns with NJRS Strategic Guideline 2.7.4: Improve the judgment drafting methodology and achieve
uniformity in this area (through initial and continuous training at the Judicial Academy).

35 See CCJE Opinion No. 6 (2004) on fair trial within a reasonable time.

36 This recommendation aligns with NJRS Strategic Guideline 2.4.1: Changes in the normative framework related to the special
character of the right to natural judge in cases of specialization and the possibility of derogation from the automatic case assignment
when program for solving case backlog is applied.

37 This recommendation aligns with NJRS Strategic objective 2.7: Uniformity of case law.
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v' Establish forums of institutional court users at the local level of each Basic Court (police,
prosecution, social welfare, lawyers etc.). Meet periodically to ensure effective coordination of cases
(applying lessons from the Zrenjanin Basic Court). (SCC — short term)

v" Collect sentencing data by Court and offense; compare across case types and court locations.
Provide training to reduce variations in sentencing practices. (SCC — medium term)

v' Compile sentencing tables as a reference guide for prosecutors when developing submissions.
Update and elaborate data periodically. (RPPO — medium term)

v" Develop bench books on substantive areas of law topics. (HJC, JA —long term)

Recommendation 13:

Improve statistical reporting of appeals (including data relating to decisions confirmed, amended or
remanded back to the lower court). Combine analysis of the results with a package of training and
incentives for courts and judges to promote quality in decision-making.3 The COE recommends that steps
should be taken to deter the abuse of post-judgment legal remedies. Improved enforcement will discourage
appeals by reducing incentives for attorneys and/or parties to delay final judgment.3 Recommendations can
be pursued in the medium term at relatively low cost.

v" Align statistical data on appeals from Basic Court decisions to enable tracking of small and large
appellation and analyze variations. Link the Courts’ case management systems to allow cases to be
tracked through all appeals, related cases and closure. (SCC, MOJ — medium term)

v" Consider the appeal record of individual judges and prosecutors in the evaluation and promotion
process. (HIC, SPC — medium term)

v" Adjust the productivity norms of appellate judges to reward those who replace a lower court
decision with their own judgment rather than remand it back to the lower court for retrial. Provide
training to appellate judges on the implementation of recent procedural reforms requiring judges to
amend decisions at the second appeal. (SCC, JA — medium term)

v' Prepare and deliver training on issues that drive up appeals, including issues of concern under the
ECHR®. (SCC, JA — short term)

v' Agree to friendly settlements between the state and parties in mass resolution of cases before the
European Court of Human Rights. (MOJ — medium term)

Recommendation 14:

Develop a high-profile campaign to enhance quality and combat corruption in administrative services in
Courts, including the development and monitoring of integrity plans.! Creating integrity plans, standards,
and a task force can occur in the short term, with other recommendations in the medium term, all at
relatively low cost. Monitoring, training, and public awareness should be an on-going process.*?

v' Prepare and deliver training for judges, assistants and court staff on the purpose and content of
court integrity plans. Develop integrity plans for all courts and PPOs. Disseminate existing rules on
gift giving and provide relevant training. (ACA with HJC, Courts, PPOs — short term)

v Create a task force to consider performance and integrity improvements in Misdemeanor Courts for
which public trust and confidence has been reduced significantly since 2009 and which impact large
numbers of litigants. (SCC — short term)

38 This recommendation aligns with NJRS Strategic Guideline 2.7.1: Improvement of the normative framework in order to regulate
the harmonization if court decisions and more precisely define the role of the Supreme Court of Cassation in this area, as well as to
fully ensure harmonization with the decisions of the European Court of Human Rights and practice of other relevant international
institutions.

39 Committee of Ministers Recommendation No. R (84) 5, Principle 7.

40 This recommendation aligns with NJRS Strategic Guideline 2.7.3: Monitoring case law of the European court of human rights and
other relevant international institutions, ensuring that their decisions are analyzed, organized and publicly available; Strategic
Guideline 3.2.3: Further improvement of the initial training program at the judicial academy; Strategic Guideline 4.1.3: Amendments
to the normative framework in terms of civil liability of the judicial office holders.

41 This recommendation aligns with NJRS Strategic Guideline 2.1.1: Monitoring of the implementation of integrity plans in judiciary
which are fully adapted to the judicial system and their improvement.

42 See also Governance and Management recommendations.
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v

v

v

Continue to conduct periodic surveys focusing on court user experiences of corruption. Strengthen
the survey methodology and expand the survey to provide more detailed and robust findings to
inform future anti-corruption reforms within the judiciary. (Courts, ACA — medium term)

Target interventions to deal with the most commonly reported forms of corruption, such as petty
bribery of court staff. (HIC, SCC, MOJ — medium term)

Develop public relations information on the websites and in brochures at the courts regarding the
law and policy on gift giving. (HIC, SPC — short term)

Recommendation 15:
Enhance the capacity of the system to implement and oversee alternatives to prosecution in all locations
to ensure equal treatment of defendants across Serbia.** Recommendations can be accomplished by the
medium term. Adding staff and enhancing SAPO will require moderate costs, while the other efforts are
relatively inexpensive.

v

Consider how recently-enacted Misdemeanor Orders could be used to impose alternative sanctions
other than fines. Provide training for Misdemeanor Court judges on the use of alternative sanctions.
(Misdemeanor Courts — short term)

Expand the number of Offices of the Commissioner to all 26 Higher Court regions to oversee the
implementation of deferred prosecutions. Add support staff in Commissioner’s offices to enable
monitoring of fulfillment of the terms of deferred prosecution cases, particularly in rehabilitative
sanctions, such as treatment and community service. (Office of the Commissioner; RPPO — short to
medium term)

Streamline the plea bargaining process by providing more autonomy to Deputy Prosecutors to offer
plea bargains for cases meeting criteria set by the RPPO. (RPPO — medium term)

Design and deliver a training program for Deputy Prosecutors on the processing of plea bargaining
and deferred prosecution cases. (RPPO, JA — medium term)

Expand the use of alternative sanctions, particularly in misdemeanor cases. (Misdemeanor Courts,
Office of the Commissioner — medium term)

Collect data from PPOs on deferred prosecution and plea bargains, and any concerns or bottlenecks.
Issue additional instructions on deferred prosecution and encourage more proactive rehabilitative
efforts. (RPPO — medium term)

Add data collection concerning deferred prosecution and plea bargains to the prosecutors’
automated system (SAPO): include number of deferrals and pleas offered, the criminal offense,
location, and reasons for any rejections by courts of offered plea bargains. (RPPO — medium term)

43 This recommendation aligns with NJRS Strategic Guideline 5.3.1: Wider implementation of the simplified procedural forms and
institutes such as plea bargaining, implementation of the principle of opportunity in criminal prosecution and directing parties
towards alternative dispute resolution methods (such as mediation) whenever allowed by legislative framework.
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c. Access to Justice Services

i. Main Findings

44, Lack of affordability is the most serious barrier to access to justice services in Serbia. Court and
attorney costs represent a significant proportion of average income in Serbia. Pursuing even a simple case is
unaffordable for many. Citizens do their best to avoid the courts: nearly 63% of the general public reported
that, if they had a dispute which they thought should be settled in the court, they would decide against
pursuing it; and fear of costs was the most common deterrent. Over half of recent court users surveyed
considered the court-related costs in their particular case to have been excessive. The schedules for court
and attorney fees are also quite complex, so court users struggle to estimate likely costs.*

45, Lack of affordability of justice services also causes a drag on the business climate. Over one-third of
businesses with recent experience in court cases reported that the court system is a great obstacle for their
basic business operations, and an additional 30 percent reported that courts are a moderate obstacle.
Businesses also report that the courts are becoming increasingly inaccessible to them due to high court and
attorney fees. Small businesses face particularly challenges in navigating the court system, including high
costs, cumbersome processes, lengthy delays, inadequate enforcement, and constantly changing legislation.

46. On further examination however, it is not absolute costs to users but perceived value for money
which undermines access to justice. Although court users complain
about costs (and non-users report that costs deter them), the Multi-
Stakeholder Justice Survey found that recent court users who were
satisfied with the quality of services delivered were far less likely to
consider the costs to be excessive.*® These data therefore suggest
that improvements in quality and efficiency in service delivery could
improve access to justice, by increasing the perceived value for
money for potential court users, while also improving user

Over one-third of businesses with
recent court experience reported
that the court system is a great
obstacle for their basic business
operations. An additional 30
percent reported that courts are a
moderate obstacle.

satisfaction.

47. Attorneys play an important role in helping court users to navigate the system, but their fee
structure is out of step with European practice and creates perverse incentives which undermine access to
justice and efficiency and quality and service delivery.* Self-represented litigants struggle to proceed alone
without lay formats, checklists or practical guides, and
unsurprisingly therefore, they are less likely to succeed. Attorneys
are paid per hearing or motion, which encourages protracted
litigation. Fees are awarded based on a prescribed Attorney Fee
Schedule, which prohibits from charging less than 50 percent of the rates prescribed. This arrangement is
out of step with European practice.*’ Serbia’s prescribed fees are also highly inflated and unrealistic, and in
practice many attorneys charge less than the mandatory minimum because rates are beyond user
willingness to pay. State-appointed attorneys (known as ex-officio attorneys) may be appointed for indigent
clients but there are concerns regarding the mechanism for their selection and a lack of quality control.

The Attorney Fee Schedule is
highly inflated and out of step
with European practice.

44 There is also a cap on court fees, which distorts incentives by encouraging court users to pursue unmeritorious claims in high-value
cases.

45 75 percent of court users who reported low quality of services also reported that the costs were excessive; while the 29 percent of
court users who reported that quality was high did not consider the costs to be excessive.

46 71 percent of citizens with court experience found attorney-related costs to be one of the most insurmountable barriers to access
to the judicial system.

47 The European Court of Justice has held that mandatory minimum fees violate the EC Treaty. Further, 42 of the 47 countries
monitored by the CEPEJ allow free negotiation between lawyers and clients.
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48. A court fee waiver is available for indigent court users but its implementation is haphazard,
resulting in inconsistent access to justice for the indigent. There is very limited understanding among the
public of the court fee waiver program. There are no guidelines or standardized forms for judges who grant a
waiver and their decisions go unmonitored. Stakeholders report that some Court Presidents informally
discourage their judges from waiving fees, as fees are a source of revenue for courts. Waivers may improve
access to justice in some areas but without data its impact cannot be monitored.

49, Legal aid programs are provided by an incomplete patchwork of services across the country.
Municipal Legal Aid Centers cover around one-third of the country and around one-half of Serbia’s total
population. Yet, most citizens are unaware of any free legal services that might be provided in their
municipality.

50. Reforms are currently underway to expand legal aid in line with EU practice by providing both
‘primary legal aid’ (legal information and preliminary advice) and ‘secondary’ (legal representation) to the
poor and certain vulnerable groups. While the aims of the reform are admirable, there remains a high risk
that these laws, like other reforms in recent years, will become
‘stillborn’ if fiscal and operational implications are not carefully
planned or if implementation arrangements are weak. Despite
several years of deliberation in working groups, there remain some
concerns with the latest draft of the law. The current draft creates a
bias in favor of secondary legal aid, to be provided predominantly by
attorneys, while doing little to encourage primary legal aid, which
would be provided by CSOs, municipal legal aid centers, and law
faculties. Yet, the efficient delivery of primary legal services is likely
to have the greatest benefit in terms of increasing access to justice for the largest numbers of Serbian
citizens and could be delivered at much lower unit costs. It will be important to ensure that primary legal aid
is adequately funded and delivered consistently throughout the country. Meanwhile, proposals for
secondary legal aid could be considered more cautiously. A Fee Schedule will also need to be developed for
the compensation of service providers for both primary and secondary aid. Based on previous analysis, the
fees for these services should be far lower than the current Attorney Fee Schedule.*® Quality assurance
mechanisms will also be required and this is another area of high implementation risk.

There remains a high risk that the

Free Legal Aid law, like other
reforms in recent years, will
become ‘stillborn’ if fiscal and
operational implications are not
carefully planned or if
implementation arrangements are
weak.

51. Recent legislative amendments seek to promote mediation but there are significant
implementation challenges. Due in large part to previously failed reforms, there is limited awareness of
mediation among judges, attorneys, court staff, and court users. Among those who are aware of mediation
services, few report it to be a useful means of dispute resolution. A significant outreach initiative to potential
court users will be required, along with intensive training for judges, prosecutors, lawyers, and court staff.
Further incentives should be built in to the institutional framework to encourage the use of mediation and
integrate it into the court system.

48 Further analysis will be required to ensure that service delivery arrangements provide sufficient incentive for high-quality service
delivery without inflating costs or creating distortions in the market.
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52. Awareness of law and practice is limited, even among professionals. Judges, prosecutors, and
lawyers struggle to conduct research and keep abreast of new

In Serbia, continuous changes in legislation, cases, procedures, and practices. Before 2014, the only
legislation and scarce outreach of | |egal databases with consolidated legislation were maintained by
reforms combine to prevent the private companies on paid subscription basis. Few courts publish
public from understanding their their court decisions, so access to these even among judges is very
rights and obligations, or how to limited. On a positive note, the Official Gazette recently launched a
uphold them in court. free online database, and this should improve access to legislation.

Efforts to raise awareness and build the capacity among
professionals to conduct legal research could reap significant rewards in terms of consistency of practice
across the jurisdiction.

53. Among the public, awareness of law and practice is even more limited. Continuous changes in
legislation and scarce outreach of reforms combine to prevent the public from understanding their rights
and obligations, or how to uphold them in court. Businesses report that access to laws — and frequent
changes in legislation and regulations — causes uncertainty that affects their business operations. A
significant injection of outreach and awareness-raising of legal reforms among the public, particularly among
potential court users, is required. Existing court users also struggle to access information related to their
own case. Examples exist in Croatia and elsewhere of court portals which could be applied in Serbia to
enable court users to access information related to their case in a manner consistent with privacy laws.

54. Women experience the judicial system differently from men in a few ways. Women report more
than men that justice services are inaccessible. More often than men, women find attorney fees to be cost-
prohibitive. Women are also more likely to experience barriers to access to justice and inefficiencies in
justice service delivery because they are more likely to be parties to certain types of cases, such as custody
disputes and gender-based violence, which exhibit specific problems relating to procedural abuse and delay.

55. Equality of access for vulnerable groups poses specific challenges. The majority of citizens surveyed
reported that the judiciary is equally accessible regardless of age, socio-economic status, nationality,
disability, and language. However, those citizens who are over 60 years of age, live in rural areas or have the
least amount of education find the judicial system particularly inaccessible, suggesting that targeted
interventions are warranted. Individuals with intellectual and mental health disabilities experience serious
disadvantage through the process by which they are deprived of their legal capacity. Members of the Roma
community, refugees and internally displaced persons also report low awareness of their rights, as well as
concerns regarding fair treatment before the courts. For these groups, there is a case for strengthening the
dissemination of information to relevant CSOs and community leaders about the functioning of the judiciary
and basic legal rights. The experience of the LGBT community is slightly different: though they appear more
than the abovementioned groups to be aware of their legal rights, they remain deterred from filing cases
due to fear of reprisal and perceived discrimination.
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. Recommendations and Next Steps

Recommendation 16:
Simplify the court fee structure to enable users to estimate likely costs. Remove the cap on court fees.
Standardize the court fee waiver process, and collect and analyze data on court fee waivers.*
Implementation of this recommendation will aligh with EU standards and good international practice.*® The
initial steps can be made in the short term for little to moderate costs.
v" Simplify the court fee structure to enhance understanding of likely court costs. Remove the cap of
80,000 RSD on court fees and remove court fees for criminal cases initiated by a private party. (MO)J
— medium term)
v" Provide lay formats of information online and in paper brochures about the foreseeable costs and
duration of proceedings to enable potential court users to better estimate the costs of their case.
(MOJ — medium term)
v" Adopt and disseminate standards for granting fee waivers, and create a standardized fee waiver
application form and decision form for use by all courts. (MOJ, SCC — short term)
v' Require staff to enter data on fee waiver requests and decisions in existing fields in AVP. Over time,
monitor data fee waivers to encourage compliance with standards. (MOJ, courts — short term)

Recommendation 17:

Remove the Attorney Fee Schedule to enable competition in the market for legal services. Develop a more
cost-effective Attorney Fee Schedule to apply only for legal services to the state (e.g., legal aid services
and ex-officio attorney appointments). Consider moving away from a pay-per-hearing model.5! The CCJE
advises that remuneration of attorneys should not be fixed in a way that encourages needless procedural
steps.>? The European Court of Justice has held that mandatory minimum fees violate the EC Treaty. In 42
countries monitored by the CEPEJ, lawyers’ remuneration is freely negotiated.>® Some steps will entail low to
moderate costs but they would likely be more than offset by savings in moving from per-hearing payment
for court-appointed attorney.

v' Remove the Attorney Fee Schedule and allow attorneys to negotiate their fees freely with clients.
Develop a lower Attorney Fee Schedule for legal services provided to the state (see below), which
could also apply as the schedule for awarding costs. (MOJ — medium term)

v’ Periodically update Bar Association lists to inform the process of selecting ex-officio attorneys, and
provide lists to all relevant stakeholders. Clarify the appointment process and re-instate/establish
Bar Association hotlines for attorney referrals. Provide parties with information on how to make a
complaint about an ex-officio attorney. (MOJ, Bar Associations — short term)

v' Require court staff to enter data on ex-officio attorney appointments into existing AVP fields.
Monitor the use of ex-officio attorney appointments by case type, outcome, appeal rate and time to
disposition. Compare with data where attorneys were not appointed ex-officio. Over time, use data
to inform future reforms of ex-officio appointments. (MOJ, Bar Association — short to medium term)

v' Provide parties with information on how to make a complaint about an ex-officio attorney.
Strengthen quality control mechanisms for ex-officio attorneys. (Courts, Bar Associations — long
term)

v' Consider whether the mandatory appointment of ex-officio attorneys in certain cases (known as
mandatory defense) should be broadened. (MOJ — long term)

49 This recommendation aligns with NJRS Strategic Guideline: 2.5.2 Defining the criteria for determining the poverty threshold (in
order to abolish or reduce court fees and reduce pecuniary fines in criminal and misdemeanor cases).

50 See Measures for the Effective Implementation of The Bangalore Principles of Judicial Conduct, adopted by the Judicial Integrity
Group, undated.

51 This recommendation aligns with NJRS Strategic Guideline 2.5.1; Defining the structure of the standardized system of legal aid
trough setting up of a normative framework and establishment of institutional support.

52 This aligns with CCJE Opinion No. 6 (2004) on fair trial within a reasonable time.

53 See CEPEJ Evaluation Report, 2014 (based on 2012 data). Only Cyprus, Germany, Slovenia and UK-Northern Ireland prevent free
negotiation of rates.
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Recommendation 18:

Prioritize the passage of an adequately funded, cost-effective Free Legal Aid law that expands the pool of
service providers and limits State costs.>® International standards establish the right to counsel to protect
fundamental rights, and the ECHR calls for state-supported defense for indigent parties when the interest of
justice demands it. The law should be passed as a priority, and rollout can occur in the medium term.
Potential significant costs can be contained by following these recommendations:

v

Prioritize passage of the draft Free Legal Aid Law. Ensure that the operational and fiscal implications
of the draft law are adequately addressed. Cost and provide funding for primary legal aid services
and ensure its coverage across the territory. Secure funding to implement any expanded mandates
provided in the law. (MOJ, MOF — short term)

Develop an Attorney Fee Schedule for the reimbursement of providers of primary and secondary
legal aid. Consider a payment mechanism whereby clients receive vouchers for legal aid services and
can choose their own provider. (MOJ — short term)

Task a Working Group within the MQOJ to plan and oversee the rollout of the new law and draft
regulations. Provide training to service providers. Establish the proposed quality control mechanism
and relevant protocols. (MOJ — medium term)

Provide easy-to-read information about court processes in pamphlets and on the web, including
guidance on assessing court and attorney fees, and how to make a complaint against attorneys.
(MOJ — medium term)

Disseminate information to the public about the availability of legal aid services. (MOJ — medium
term)

Collect and analyze data on the use of legal aid by the public, including the most common case types,
the workloads of service providers and the levels of satisfaction of users. (MOJ — medium term)

Recommendation 19:

Improve services for self-represented litigants, including simple forms and checklists for court users, and
lay brochures and guides of basic laws and procedures.®> Improved information can enable litigants to
proceed smoothly through the system without an attorney, thus improving access to justice, as well as
efficiency in the delivery of services.

v

Create fields in AVP to collect data the number of self-represented litigants, their case types,
outcomes and times to disposition. Require that staff enter data. Over time, use the data to design
more targeted interventions to support self-represented litigants. (MOJ — short term)

Building on lessons from Vrsac Basic Court, develop checklists of routine processes for court users
and disseminate widely. (Courts — short term)

Develop lay information packs for case types that are (or could be) most commonly pursued without
an attorney, including guides, flow charts and infographics (MOJ — medium term)

Develop/improve registries of allied professionals, such as enforcement agents, mediators and
private notaries, to include expertise, geographic area, clear fee descriptions, complaint procedures,
and disciplinary actions initiated or fines levied against an individual. Include in the bailiff registry a
calculator for assessing likely bailiff fees (similar to the court fee calculator). (MOJ, Chamber of
Bailiffs — short term)

54 This recommendation aligns with NJRS Strategic Guideline 2.5.1: Defining the structure of the standardized system of legal aid
trough setting up of a normative framework and establishment of institutional support.
55 This recommendation aligns with NJRS Strategic Guideline 2.5.1: Defining the structure of the standardized system of legal aid
trough setting up of a normative framework and establishment of institutional support.
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Recommendation 20:

Operationalize the new Mediation Law, create incentives for court users and practitioners to opt for
mediation, and monitor the results. Conduct intensive training among professionals on mediation and
disseminate information to potential court users.>® The CCJE recognizes the critical role of judges and
lawyers for consensual settlements.’” EU Member States are required to ensure training and quality of
mediators and mediation confidentiality. While some steps can be taken soon, this is a large undertaking
requiring considerable time, money, and political will to accomplish. In order to encourage mediation, the
remuneration structure for attorneys will need to be changed from one based on fees paid for hearings to
one based on legal services and case resolution.

v" Develop quality standards for mediators and a certified mediator registry. (MOJ — short term)

v/ Raise public awareness of mediation through websites, brochures, and public service
announcements. Introduce a Mediation Self-Help Test, applying lessons from the Netherlands, so
that parties can determine whether mediation would benefit them. (MOJ — short term)

v Establish a formal Court-annexed mediation program in all Basic and Higher Courts and standards for
determining which cases are appropriate for mediation.*® Strengthen mediation confidentiality
requirements, requiring that judges serving as mediators cannot serve as trial judge in the same case
and providing trial judges only with confirmation that mediation was unsuccessful rather than the
reasons no settlement was reached. (MOJ,HJC — medium term)

v" Provide incentives to potential users of mediation, including:

o Lawyers: provide subsidized, tiered training to familiarize attorneys with mediation and those
lawyers who decide to become mediators. Require mediators who received subsidized training
to provide a specified number of free mediations. Introduce a system of co-mediation and
mentoring to enhance mediator skills. (MOJ, Bar Associations — medium term)

o Judges: develop training and printed materials for Court Presidents and judges about the
advantages and mechanics of mediation. Count dispositions achieved through mediation as part
of the individual judges’ workload. (HJC, JA — medium term)

o Public: introduce legal aid for mediation® and provide a temporary financial stimulus via free
mediation hours. Set fees for mediation at less than court litigation fees, reflecting likely lower
court costs than through standard litigation. Reduce the mediation fee in small claims cases to
bring it more in line with court fees for these cases. (MOJ — medium term)

v' Create an effective mediation case referral and management system, including: a) criteria for
selecting cases; b) procedures for selecting a mediator; c) statistical monitoring and reporting; and
d) coordinating activities between the court, litigants and mediators. (HIC — medium term)

Recommendation 21:

Make important cases, consolidated legislation, and information about open and disposed cases freely
accessible online.®® Implementing this recommendation will advance several CCJE goals.®! Most of these
efforts can be accomplished in the medium term for low to moderate costs.

56 This recommendation aligns with NJRS Strategic Guideline 2.5.3: establishment of an efficient and sustainable system of dispute
resolution through mediation, by improving the normative framework and conducting the procedure of standardization and
accreditation of initial and specialized training program for mediators, as well as by promoting the alternative methods of dispute
resolution. Establishment of the register of licensed mediators in accordance with predefined criteria.

57 CCJE Opinions No. 6 (2004) and 16 (2013). See also, De Pala, Giuseppe and Mary B. Trevor, eds., EU Mediation Law and Practice,
Oxford University Press, 2012.

58 For example, civil matters, divorce and/or custody cases, and victim-offender mediation in juvenile cases.

59 Fourteen EU Member States offer legal aid for cases in mediation. See CEPEJ Final Evaluation Report 2014 (based on 2012 data),
Table 8.2.

60 This recommendation aligns with NJRS Strategic Guideline2.9.2: improving the transparency of work of the judiciary by
establishing public relations offices, info-desks and comprehensive websites.

61 CCJE, Opinion 14 (2011), ‘Justice and Information Technologies (ICT)’; Opinion 6 (2004) on Fair Trial Within a Reasonable Time. See
also the Magna Carta of Judges (Fundamental Principles) on Access to Justice.

27



Serbia Judicial Functional Review Summary of Findings >> Access

v

Provide public information about court processes via court websites and brochures and using radio
and television public access channels. Start with information about misdemeanor case process for
which citizens indicate that the least information is available and the highest demand for
information exists. (MOJ, HIC — short term)

Publish consolidated legislation online free of charge. For the most commonly-used legislation,
provide annotated commentaries. (National Assembly, Official Gazette — medium term)

Ensure that parties in pending cases can access the basic registry and scheduling information about
their case on the web portal, applying lessons learned from Croatia. (HIC, MOJ — medium term)

As discussed further in the ICT resource section, develop common standards on which appellate
decisions should be uploaded to searchable public websites. (MOJ, SCC — medium term)

Recommendation 22: Develop lay formats of legal information specifically aimed at reaching vulnerable
groups.®? CEPEJ reports 17 EU Member States provide special information to ethnic minorities in line with

CCJE recommendations®® supporting steps to strengthen the public perception of impartiality of judges®

4

Further, providing information to designated groups can be made in the short to medium term for low cost.

v

v

Develop lay formats of legal information specifically tailored for vulnerable groups, including less
educated court users, Roma and internally displaced persons. (HIC — short term)

Develop court materials including websites in languages other than Serbian consistent with
European standards for providing information in other languages. (MOJ — medium term)

Organize training programs in non-discrimination and equal treatment for judges and court staff.
(HIC, JA — medium term)

Consider the feasibility of establishing a victim of crime service, applying lessons from EU Member
States. (MOJ — medium term)

Conduct a public campaign to raise awareness on the role of, and right to, a court appointed
interpreter. (MOJ — long term)

62 This recommendation aligns with NJRS Strategic Guideline 2.5.6: Improvement of the normative framework on the basis of results
of assessment related to the access to justice of vulnerable and marginalized groups.

63 Opinion 7 (2005) on Justice and Society.

64 CEPEJ Final Evaluation Report, 2014 (based on 2012 data), page 86.
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Internal Performance: Governance and Management of
Resources for Service Delivery

56. Below is a summary of the main findings and recommendations related to the inner workings of
the judicial system in Serbia, as measured against the indicators and European benchmarks outlined in the
Performance Framework agreed among stakeholders.

a. Governance and Management

i. Main Findings

57. Effective management of the judicial system is hindered by difficulties in measuring system
performance. Data are scattered across fragmented information systems with gaps, overlaps, and
inconsistencies. Data collection tends to be manual, which absorbs a
lot of time and staff resources and is prone to errors. Reports are
not often tailored to management needs, and so do not adequately
inform decision-making. Analytical capacity across the sector is
inadequate, and so the foundation for management decisions
remains weak. There is not a single management entity in the
system able to substantiate how the system actually performs or use
data to identify areas for performance improvement. The system lacks a unified vision of what good
performance should look like, or a performance framework around which stakeholders unite to set goals and
targets. As a result, it is very difficult for the system to manage for results.

There is not a single management
entity in the Serbian justice system
able to substantiate how the
system actually performs or use
data to identify areas for
performance improvement.

58. Effectiveness in strategic management is limited. The adoption of the NJRS 2013-2018 and its
Action Plan represents a significant milestone for the Serbian judiciary. Their content is comprehensive, and
progress is being made against several milestones. However, the Action Plan may be overly ambitious and it
will be difficult to implement effectively within the five-year timeframe. The NJRS also focuses heavily on
enacting legislation more than ensuring the effective implementation of existing and new legislation to
change behavior on the ground. Yet the latter is the more important task and it requires an organizational
and managerial approach more than a legal one. The NJRS and Action Plan also lack a clear focus on how
reforms will affect court users, who should be the ultimate beneficiaries of the reforms. A Strategy
Implementation Commission exists, but lacks a work plan and a secretariat and is not driving reform
implementation. In the resulting vacuum, it is not clear among the many fragmented stakeholders who is
leading the system’s reform effort or driving for performance improvement. At this rate, at best by 2018
Serbia may have enacted relevant legislation but behaviors will not have changed and performance will not
have improved on the ground.

59. A range of key governance and management functions are currently being transferred between
various bodies. In the past, these functions were almost entirely entrusted to the MOJ. In the somewhat
poorly sequenced and inconsistently implemented transition
towards more responsibility for the HIC and SPC, some
fragmentation, overlaps and redundancies have occurred and
impeded the effective management of system performance. Moving
towards the full transition of responsibilities, it will be essential to adequately prepare the Councils for their
new functions by the end of 2015.

It will be essential to adequately
prepare the Councils for their new
functions by the end of 2015.
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60. Limited management capacity in the Councils hinders their ability to meet the challenges ahead.
Each Council has established an organizational plan and taken steps to implement it. Each is able to
administer only their most basic requirements. The Administrative Office of the HIC is already sizeable, but
many positions are held by junior clerical staff and lawyers who see their roles in narrow terms. The Councils
lack managerial capacities to drive performance improvements across the sector. For example, neither
institution currently has a system to evaluate or re-engineer work processes, even though such work will be
critical to improving system productivity.

61. The internal organization within courts needs to be improved if the system is to reach and sustain
higher levels of performance. To date, the Councils have undertaken little work to assess whether the
internal organization of each court or PPO is optimal. No analysis has been conducted on how organizational
variations affect productivity or other aspects of performance. The Councils do not carry out process re-
engineering to produce high-quality outputs more rapidly, with less effort, and at lower costs. The Court
Book of Rules provides extensive guidance, but it is outmoded. Current efforts to update the Book of Rules
are focused narrowly on the minimum requirements to comply with the new procedural codes, suggesting
that reformers are yet to appreciate the significant benefits to be reaped by simplifying and modernizing
processes. Individual Court Presidents use their own systems based on personal initiative or with the support
of donors. A simple case-weighting system would assist to equalize caseloads and manage workloads, but
much can be done in the meantime through effective monitoring of data from existing systems.

62. Inside each court, the managerial abilities of Court Presidents are pivotal to success. Stakeholders
report that the performance of an individual court depends largely on its Court President’s enthusiasm and
willingness to address management issues. However, most Court
Presidents have received no training on management and few
incentives exist to encourage a modern and proactive approach to
management. Courts lack specialized staff to assist in management
tasks and often lack basic management tools. Greater use of
managerial reports from the various case management systems, in
particular the analysis of Ageing Lists, would assist greatly. The higher performing Court Presidents each
seem to have cultivated in an ad hoc manner a small managerial team of skilled mid-level professionals who
support him/her to run the court. This model seems to work well and could be replicated. Court Presidents
also rarely meet with each other — they could benefit greatly from colloquia aimed at sharing information,
generating ideas and replicating innovations.

Greater use of managerial reports
from the various case
management systems, in
particular the analysis of Ageing
Lists, would assist greatly.

63. A core task for governance and management bodies is to
To enable this transformation, the | ensure the appropriate mix of system resources to enable
resource mix must favor spending performance. In Serbia, neither the MOJ nor the Councils have
on ICT, infrastructure, training and | developed the capacity to consider and program resources jointly.

innovation, while reducing This has led to a resource mix that is currently inadequate to bring
spending on the large wage bill, the system in compliance with EU accession requirements.
particularly on judges and low- Continued fragmentation exacerbates this challenge resulting in
skilled ancillary staff. suboptimal coordination and management of resources, as well as

resource planning. When there is a common view, it reveals a strong
bias toward adding judges and assistants, while the provision for much-needed provision for other resources
is not sufficiently prioritized. To enable transformation, the resource mix must favor spending on ICT,
infrastructure, training and innovation, while reducing spending on the large wage bill, particularly on judges
and low-skilled ancillary staff. This will require a series of calibrated decisions by the governance and
management bodies.
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64. The mechanisms to govern integrity and conflicts of interest are not fully able to address a
perceived lack of integrity in the judicial system. Serbia’s random case assignment technology works well to
reduce predictability in the assignment of individual cases to specific judges. However, not all courts use the
functionality, and those Court Presidents who do use it overrule the system relatively frequently. There is no
corresponding technology for allocating files randomly within PPOs. Integrity Plans have been prepared only
for some parts of the judiciary. Formal rules on gift-giving to judges, prosecutors, and staff are clear. Yet gift-
giving remains prevalent. Complaints are numerous, but grievance redress is scarce. Lessons learned from
complaints do not systematically feed these into reform processes.

. Recommendations and Next Steps

Recommendation 23:

Clearly define the governance structure, organization and goals of the Councils and enhance their
management capacities to carry out their current responsibilities and prepare for the transition of
additional functions.®® Because of the short time remaining before the scheduled transfer of these functions
on 1 January 2016, many of the recommendations will require prompt implementation. Costs for these items
are relatively low, with ongoing costs if a General Manager is hired.

v' Complete the Councils’ definitions of their working arrangements and internal rules; create
subcommittees or other means of allocating members’ responsibilities. (HIC, SPC — short term)

v Amend the Constitution and relevant legislation in line with Venice Commission and CCJE
recommendations to enshrine Council and court independence, including regarding appointments
and promotions within the judicial system.®® In doing so, consider also amending rules on retiring the
Council en masse every five years, replacing them with rotational elections that assist the retention
of corporate memory and momentum. (MOJ, HIC, SPC, Assembly — medium term)

v" Consider adding a General Manager to each Council to provide managerial oversight, based on a job
description that requires prior management experience. (HJC, SPC — medium term)

Recommendation 24:
Create an ongoing strategic and operational planning function in the judiciary to collect and analyze data
and plan process improvements.®” The CCJE specifies that the goal of data collection should be to evaluate
justice in its wider context,®® and the design of data collection procedures, evaluation of results, their
dissemination as feedback, monitoring, and follow-up procedures should reside in an independent
institution within the judiciary.®® Most of these recommendations should be completed in the short term to
prepare for transfer of responsibilities from the MOJ. The data gathering and reporting, strategic and
operational planning functions will develop over the medium term. The creation of capacity to fulfill these
functions will require ongoing and potentially expensive staff costs.

v' Define the Strategy Implementation Commission’s work plan. (Commission — short term)

v' Adapt the Functional Review’s Performance Framework into a streamlined dashboard-style

framework to monitor system performance, with a small number (maximum of 10) of key

65 This recommendation aligns with NJRS Strategic Guidelinel.2.2: Analysis and division of competences between the HIC and SPC on
one side and the MOJ on the other in regards to competences; Strategic Guideline 1.3.1: Strengthening of professional capacity of
the HJC and SPC for the analysis of the results of the reform (hiring of experts of suitable profiles in administrative offices,
development of data collection system, training of the members of the HIC and SPC in the field of analytics, statistics and strategic
planning).

66 See for example CCJE Opinion 10 (2007), which states that ‘[pJrospective members of the Council for the Judiciary, whether judges
or non judges, should not be active politicians, members of parliament, the executive or the administration. This means that neither
the Head of the State, if he/she is the head of the government, nor any minister can be a member of the Council for the Judiciary.
Each state should enact specific legal rules in this area.’

67 This recommendation aligns with NJRS Strategic Goal 1.3: Strengthening of analytical capacities for strategic planning in the HJC
and SPC.

68 |.e., including the interactions of the judiciary with judges and lawyers, justice and police etc.

69 See CCJE Opinion No. 6 (2004).
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performance indicators most likely to drive performance enhancements. (Commission, MOJ —
medium term)

v' Consider revising the NJRS Action Plan to increase the focus on the effective rollout and
implementation of a smaller number of reforms most likely to improve system performance from
the perspective of court users. ldentify measurable targets. Monitor and document results,
especially in the efficiency area. (MOJ, HIC, SPC, Commission — short term)

v" Require all institutions to provide brief and frequent updates on progress against targets.
Communicate to stakeholders the baseline results, initiatives and changes in outcomes. (SCC, HIC,
SPC - short term)

Recommendation 25:

Bolster the sector’s capacity to systematically analyze workloads and determine the efficient resource mix
to achieve policy objectives.”” Adopt a simple case weighting methodology.” Adding judges and staff to
address performance issues is ineffective without a more rigorous evaluation of system needs. These
activities should begin in the short term and would be ongoing.

v" Analyze existing caseloads based on managerial reports in the case management systems. Transfer
files from busier courts to neighboring less busy courts, when appropriate and preferably during the
early phases of case processing. (SCC — medium term)

v" Collect and analyze data about when and why random case assignments are overruled. Supplement
data from random case assignments with analytic reports from case management systems to
equalize the distribution of caseloads by case type and age. (HJC, SCC — short term)

v Finalize a simplified case weighting methodology, applying lessons from the USAID SPP pilot. (HIC,
SCC — medium term)

v' Refine the weighting of cases over time to continually improve the allocation of resources to meet
needs (HJC — long term)

v' Create a planning, analytic, and statistics unit within each Council, with skilled staff who are capable
of collecting and analyzing data about court performance. Task this unit to undertake planning and
policy analysis functions focusing on the key performance areas. (HJC, SPC — short term)

v Work with budget and management staff to consider and evaluate relative costs/benefits of
proposals, analyze trends, develop ‘what-if’ scenarios and assess optimum resource mix. Provide
advice to management on reform proposals. (HIC, SPC — medium term)

Recommendation 26:
Supplement statistics from the automated systems with periodic user surveys.”? This is a best practice
noted by the EC, CEPEJ and the International Framework for Court Excellence and an important source of
information for the judicial system. This measure is not inherently costly although some technical assistance
may be needed to develop remedies and programs.
v’ Develop a court user survey, building on lessons from the Multi-Stakeholder Justice Survey. Finance
the surveys through the HJC and SPC budgets. (HIC, SPC — medium term)

70 This recommendation aligns with NJRS Strategic Goal 1.3 Strengthening of analytical capacities for strategic planning in the HJC
and SPC; Strategic Measure 1.3.1.2: Strengthening of the capacities of the HIC and SPC in the field of strategic planning and analytics.
71 This recommendation aligns with NJRS Strategic Guideline 1.2.1: Strengthening of professional and administrative capacity of the
High Judicial Council and SPC for Planning of the budget for Judiciary (Establishing of the number of judges, public prosecutors and
assisting staff required by the Judicial system, analysis of the workload and legal changes); Strategic Guideline 5.1.1: Establishment of
an efficient system of allocation of judges based on the principle of equalization of the number of cases per judge, as well as on
additional criteria taken into consideration in the process of establishing the new court network; respect of the principle that a judge
can be transferred only in the court of the same rank which is overtaking competences from the abolished court; introduction of the
system of permanent transfer and reallocation of judges (on voluntary basis in accordance with the constitution and with adequate
stimulation) with particular regard to the reintegration of judges who returned office after decision of the Constitutional Court of
Serbia in 2012; termination of an office of public prosecutor only if the public prosecutor’s office was abolished.

72 This recommendation aligns with NJRS Strategic Measure 2.1.3.2: Regular surveys are conducted in order to identify unethical
conduct of judges/public prosecutors in cooperation with other institutions.
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v" Conduct periodic open and/or focus group discussions with users at the local level. Develop exit
questionnaires for court users. Consider results in the formulation of policies. (HIC — medium term)

Recommendation 27:

Re-engineer and streamline administrative processes in the courts and PPOs.” Re-engineering can result in
more efficient and effective remedies for users, and reduced burden on judges and staff without sacrificing
quality. Some tasks should be short term, but the overall effort will be ongoing. Once the analytical unit is
established, ongoing costs will be minimal.

v' Expand significantly the initiative to revise the Court Book of Rules. Identify opportunities to re-
engineer and streamline processes, not only to align with recent legislative reforms but more
broadly to improve efficiency and quality of processes. (MOJ — medium term)

v Establish a working group (comprising business process experts, judges and staff) to consider areas
where re-engineering of processes would provide the greatest benefit. (HIC, Courts — short term)

v" Facilitate colloquia for Court Presidents to discuss attempts to innovate processes, to share
challenges and lessons and replications. (HIC, SPC in collaboration with MOJ, Court Presidents for
local meetings — short term)

Recommendation 28:

Reduce opportunities for conflicts of interest to arise. Fully implement the plan of the Complaints
Handling Working Group and strengthen dissemination.” Offering avenues for court users to complain can
be made quickly, with analysis in the medium term. There will be moderate costs for creating the web
presence.

v" Require that all Court Presidents use the existing random case assignment software in allocating
cases. Require Court Presidents to report on instances when the random assignment is overruled,
including the rationale for reach decision. Monitor reports. (SCC — short term)

v' Create fields in AVP to collect data on the exclusions and exemptions of relevant persons (i.e. judges,
prosecutors, lay judges, expert witnesses etc.) from cases. Require that court staff enter data on
exclusions and exemptions and that Court Presidents monitor trends. (HIC/SCC — medium term)

v" Conduct a large-scale public information campaign to enhance public education on the scope and
methods of both complaint and disciplinary procedures. (HJC — short term)

v Link the outcome of complaints processes to evaluation, discipline and promotion systems for judges
and prosecutors. (HIC, SPC — medium term)

v" Provide training for Court Presidents on their key role in complaints handling. Enforce disciplinary
proceedings against Court Presidents who do not address complaints lodged or implement findings
made. (HJC — medium term)

73 This recommendation aligns with NJRS Strategic Guideline 5.3.3: Relieving the burden on judges in terms of administrative and
technical task, which take a significant portion of their time, by reassigning them to the administrative and technical staff and judicial
assistants by ensuring uniformity of administrative and technical procedures through the adoption of the relevant rules of procedure
enhancing judiciary integrity.

74 This recommendation aligns with NJRS Strategic Guideline 4.2.2: Establishment of a uniform system for the collection, processing
and analysis of complaints and petitions relating to the work of judicial office holders.
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Recommendation 29:

Disseminate information about system performance to target audiences. Improving public awareness
would enhance public trust and confidence, combat persistent negative reports about the judiciary and
demonstrate improvements in service delivery in line with Chapter 23.7 Costs are relatively low.

v"Improve analytic content of SCC Annual Reports and include summaries in lay formats. Accompany
Annual Reports with downloadable spreadsheets of system data for the benefit of analysts and
researchers. Maintain email distribution lists for more frequent updates of progress. (SCC, HIC —
medium term)

v" Provide more detailed and disaggregated data in the annual reports of the prosecution service.
(RPPO — medium term)

v' Develop a communication strategy to explain the role and work of the judiciary and the
implementation of the NJRS, to address the perception gap between the general public and court
users. (MOJ —short term)

v" Provide summary updates of recent reforms and their implications for court users and inform target
audiences of proposed reforms using lay formats. (MOJ, Councils, SCC — medium term)

75> This recommendation aligns with NJRS Strategic Guideline 2.9.1: Promoting the results of the courts and PPOs, regular reporting
on the work of the judiciary, readiness to respond to media requests, as well as promotion of the activities of the MOJ through the
strategy for communication with the media/public; Strategic Guideline 2.9.2; Improving the transparency of work of the judiciary by
establishing public relations offices, info-desks and comprehensive websites.
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b. Financial Management

i. Main Findings

65. The judicial system in Serbia is not under-resourced, measured on either a per capita basis or as a
share of GDP. In 2012, court expenditure was 0.66 percent of GDP, which is higher than any EU Member
State monitored by the CEPEJ. Prosecution expenditure was 0.11 percent, which is slightly lower than the EU
average.

66. Any increase in the judicial budget is highly unlikely in the medium to long term. Serbia faces a
tight fiscal environment, characterized by a double-dip recession,
high and growing public debt. The Serbian Government recognizes
the need to find savings, including by reducing the wage bill and
rightsizing the public sector. It would be difficult for the sector to
argue for more resources, particularly given the low levels of
efficiency and effectiveness in the use of existing resources. Budget
cuts may be expected, and the sector may need to ‘do more with less’, including by funding innovations via
savings identified within the resource envelope.

In 2012, court expenditure
represented 0.66 percent of GDP,
which is higher than any EU
Member State monitored by the
CEPEJ.

67. The courts are partly funded by court fees, and this poses some opportunities and some significant
risks.”® In 2013, the courts collected 10.22 billion RSD in fees.”” However, collection rates are low, and courts
manage to collection only around one-third of the fees due. The courts are not well equipped to play the
role of a collection agency, as the lack the legal tools to pursue delinquent debtors’® and lack the technical
capacity to dedicate to fee collection. More concerning, court fee revenue is declining, and will soon decline
rapidly.” With the imminent transfer of verification services from courts to private notaries, court fees can
be expected to decline by as much as 30 percent by next year.®

68. Budget planning and resource allocation are not linked to service delivery needs. Rather, it is based
on historical allocations of inputs, which are adjusted rarely in
reaction to extraordinary events, such as the reorganization of the
court network or emergencies that may disrupt judicial work.
Resource allocation is not based on any caseload forecast,
performance targets, or objective norms, and the resource allocation mechanism does not provide the
courts and the prosecution service with the incentives or opportunities to improve cost-effectiveness.

Courts manage to collection only
around one-third of court fees
due.

69. The resource mix favors personnel over all else. The large wage bill crowds out other expenditures,
including in much-needed areas such as training, ICT and
infrastructure. From 2010 to 2013, less than 2.5 percent of the court
system’s budget was spent on capital investments, which is about
half the EU average. Given the pressing need for widespread ICT and
infrastructure upgrades, a more significant investment is warranted.
However, disbursements on capital projects are slow due to limited

From 2010 to 2013, less than 2.5
percent of the court system’s
budget was spent on capital
investments, which is about half
the EU average.

76 It is estimated that nearly 43 percent of the total budget of the courts came from court fees. Draft Comparative Court Budgeting
Analysis, June, 2013, ‘Case Study — Court Budgeting Practices in Serbia’, World Bank, page 12.

77 The Treasury allocates 40 percent of all collected court fees to the HIC and 20 percent to the MOJ. The rest is deposited into
general consolidated revenue and used for unrelated purposes.

78 Due to legal requirements, the courts are not able to refuse hearing a case even if the court fees are not paid, and they cannot
charge late fees or interest payments. Therefore, it is common for court users not to delay or evade payment.

73 Court fees fell by 12 percent from 2010 to 2013.

80 Based on unofficial estimates shared by court financial officers.
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procurement capacity, and funds earmarked for capital projects are routinely reallocated in supplementary
budget processes.

70. The courts are generating massive and growing arrears.®! The main reason for accumulating arrears
is poor planning in the budget preparation process and the legislative reform process. Frequently, new
legislation imposes increased requirements on courts and other agencies to deliver services or fund costs of
legal procedures. However, financial and regulatory impact assessments are not conducted and budgets are
not adjusted. Arrears are increasingly impacting service delivery by courts, including by causing delays in
hearings. Arrears also generate a significant amount of work, as court presidents and financial departments
operate in a continuous crisis management mode, including the management of litigation against service
providers.

71. The lack of automation in the processing of requests for funding reallocation results in excessive
budget rigidity, preventing courts and PPOs from adjust funding to business needs. This rigidity is not a
requirement from the Ministry of Finance (MOF) but of the HIC, SPC
and MOJ respectively, which lack both human and technical
capacity to process reallocation requests and so refuse them. The
problem could be eased with more modern systems and better
coordination between stakeholders, consistently with the Budget
Law. Without addressing this problem, it is difficult to see how the
sector could unlock the funds necessary to achieve the transformation required to align with EU
benchmarks.

Budget rigidity could be eased
with more modern systems and
better coordination between
stakeholders, consistently with the
Budget Law.

72. The divided management authority and lack of clear division of responsibility and accountability
over judicial budget poses coordination challenges for financial management. The budget authority is split
between the Councils (the HJC and the SPC) and the MOJ. While the Councils are responsible for the wage
bill for judges and prosecutors the MOJ is responsible for wages for all other staff in courts and PPOs. The
division of budget responsibility and accountability in other areas, such as funding for maintenance and
capital investments, is not clearly defined which slows progress and disbursements on much-needed capital
projects. The authority over other non-financial matters, which may have a major financial impact, is also
separated from the budget authority, including decisions that affect the large wage bill.

73. Financial systems are fragmented and outdated. Multiple financial management systems operate
simultaneously, and staff are required to enter and transfer data between systems manually. The judicial
system lacks a clear cost structure, and there is very little information on unit costs or data that would relate
costs to outputs, making analysis of costs per case challenging. There is no alignment between case
management and accounting systems, so financial management is unable to inform decision-making or
support performance improvements.

81 By the end of 2013, the cumulative arrears reached 3.8 billion RSD exceeding the public prosecution’s total budget.
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. Recommendations and Next Steps

Recommendation 30:

Improve the quality of financial data that decision-makers require for performance analysis and
planning.?? Implementation of this recommendation would give Court Presidents, judges and managers the
information that would allow their greater and more meaningful engagement in court administration, as per
good European practice.®

v/ Ensure interoperability of different financial management systems and establish a centralized data
storage management system where financial data needs to be entered only once and is then
exported to authorized users. (HJC, SPC, SCC, RPPO, MOJ — medium term)

v Ensure that information management systems align financial and non-financial data around the core
business processes (e.g., once a new case is registered in case management software, it should be
reflected in accounting systems). (HJC, MOJ — medium term)

v" Do no further harm to information fragmentation by requiring that any future automation initiative
does not exacerbate the existing fragmentation between various systems. (MOJ -short term)

v' Utilize the analytical potential of financial data that are already collected, e.g. by developing a
standard methodology for calculating cost-per-case and encouraging courts to improve cost-
effectiveness. (HIC, SPC, SCC, RPPO, MOJ — short term)

Recommendation 31:

Strengthen court fee collection. Consider establishing a body within the sector that is responsible for the
collection of all court fees.®* Implementation of this recommendation would contribute to better collection
of court fees and would enable courts with more resources to respond to newly emerging needs.

v' Assess the full budgetary impacts of the transfer of verification services from courts to private
notaries. (HJC to lead, MOJ - short term)

v" Consider amendments to Law on Court Taxes and related legislation to enable courts to charge
interest and late fees and to refuse hearings to delinquent debtors in certain circumstances. Assess
the fiscal impacts. (HJC, SCC — short term)

v' Assess the feasibility of centralizing responsibility for all court fee collection in a specialized
organization. (HJC to lead, with MOJ and MOF — medium term)

Recommendation 32:
Strengthen the accounting of financial commitments and expenditures of the courts and PPOs.® Enhanced
procedures should ensure that delays in registering new commitments are minimized; and that commitment
data is accurate, complete and easily reconcilable with the budgets and shared with decision-makers.
v' Within the public sector accounting framework, strengthen procedures for the accounting and
reporting of financial commitments by the courts and PPOs. (MOJ with HIC, SPC — short term)
v' Generate regular reports that present commitment data against budgets. (MOJ with HJC, SPC — short
term)
v Establish a workgroup which will collect and analyze detailed information on arrears within the
system. (MOJ with representatives from budget and accounting departments from HJC and SPC —
short term)

82 This recommendation aligns with the Strategic Guideline 1.2.1: Strengthening of professional and administrative capacity of the
High Judicial Council and SPC for Planning of the budget for Judiciary (Establishing of the number of judges, public prosecutors and
assisting staff required by the Judicial system, analysis of the workload and legal changes.

83 This is provided for in: European Charter on Statute of Judges, Article 1.6; Magna Carta of Judges (Fundamental Principles) — Access
to justice and transparency, Article 22; Recommendation Number CM/Rec(2010)12, Council of Ministers on judges: independence,
efficiency and responsibilities, Articles 40-41.

84 This recommendation aligns with NJRS Strategic Guideline 2.5.2: Defining the criteria for determining the poverty threshold (in
order to abolish or rreduce court fees and reduce pecuniary fines in criminal and mesdemeanour cases).

85 This recommendation aligns with NJRS Strategic Guideline 1.2.2: Analysis and division of competences between the HJC and SPC
on one side and the MOJ on the other in regards to competences related with the budget.
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v" Based on the analysis of arrears work with MOF on settling existing arrears. (MOJ with HIJC, SPC,
MOF — medium term)

v’ Identify options for ensuring that courts and PPOs are informed when their arrears are about to be
collected from the accounts of central government agencies. (HJC, SPC, MOJ and MOF — short term)

Recommendation 33:
Allow the courts and PPOs greater flexibility to reallocate funds within their individual budgets to optimize
the use of resources and reduce arrears.®® If implemented, this recommendation would increase the
effectiveness of appropriated resources and reduce the number of instances when the courts have to return
unspent funds because the funds’ economic classification breakdown did not match their needs.®’
v" Develop transparent rules and procedures enabling the courts and PPOs to reallocate funds with the
approval of the Councils or MOJ respectively, consistently with the Budget Law. (HJC, SPC with MOJ
— short term)
v Prioritize the timely processing of budget reallocation requests, and establish timeliness standards
for these processes. (HIC, SPC — short term)
v" Automate the submission of ad hoc reallocation requests by courts and PPOs to their respective
Councils to minimize the administrative burden on Councils and enable the Councils to process
requests. (HJC, SPC, Courts — medium term)

Recommendation 34:

Clarify the division of financial responsibilities in key areas of the budget.®® Articulate definitions of
capital and current expenditures, and clarify which institution is responsible for each.?® Clarify the division
of financial responsibilities for the costs of legal procedure between the courts and PPOs. Improve
coordination with service providers (i.e. prison facilities, attorneys, expert witnesses, and enforcement
agents). Clarity and coordination would improve the effectiveness of resource allocation by the HJC, SPC and
MOJ. It would also improve operational efficiency and minimize unnecessary disruptions, reduce arrears and
prevent duplication and equivocation among courts and PPOs.%

v' Within the existing regulatory framework, develop transparent criteria for defining and
distinguishing between capital and current expenditures. The justice sector does not need to wait for
a government-wide solution on the distinction between current and capital expenditures, but should
one later be articulated, the justice sector could adapt it and be no worse-off. (MOJ, MOF — short
term)

v" Incorporate these definitions into regulations to guide the cycle of budget planning and execution
within the judiciary in order to prevent duplications in requests and delays in budget execution. (HJC,
SPC, MOJ with approval from MOF — short term)

v’ Establish a working group to clarify the division of financial responsibilities for the costs of procedure
between the courts and PPOs for mandatory expenditures relating to criminal investigation by either
adjusting the regulatory framework or by issuing a binding interpretation. (HJC, SCC, SPC, RRPO and
MOJ and participation MOF/Treasury and, possibly, of the Judicial Committee of the Parliament —
short term)

86 This recommendation aligns with NJRS Strategic Guideline 1.2.1: Strengthening of professional and administrative capacity of the
High Judicial Council and SPC for Planning of the budget for Judiciary (Establishing of the number of judges, public prosecutors and
assisting staff required by the Judicial system, analysis of the workload and legal changes.

87 This aligns with European Charter on Statute of Judges, Article 1.6.

88 This recommendation aligns with NJRS Strategic Guideline 1.2.2: Analysis and division of competences between the HJC and SPC
on one side and the MOJ on the other in regards to competences related with the budget.

83 This recommendation aligns with NJRS Strategic Guideline 1.2.1: Strengthening of professional and administrative capacity of the
High Judicial Council and SPC for Planning of the budget for Judiciary (Establishing of the number of judges, public prosecutors and
assisting staff required by the Judicial system, analysis of the workload and legal changes.

% This aligns with European Charter on Statute of Judges, Article 1.6.
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c¢. Human Resource Management

i. Main Findings

74. A strategic approach to human resources (HR) management is not evident in the Serbian judiciary.
To enable the judiciary to transform in line with EU practice, the Serbian judiciary requires a renewed focus
on performance, productivity and investment in human potential.

75. Serbia has one of the highest ratios of judges-to-population in all of Europe, along with a very high
ratio of staff-to-judges. A lack of planning and constraints in resource deployment explain in part the
suboptimal system performance. Key problems with human resources management are as follows:

a. Judges, prosecutors and staff are added to prior staffing levels in an ad hoc manner, rather than
based on objective demand or caseloads;*

b. Staffing complements are set without reference to an overall resource rationalization plan;

c. There is in effect no national judiciary or prosecution
service. Appointments and hiring are localized, resulting in Serbia has one of the highest
groups of human resources in each court or PPO. Once
appointed, judges, prosecutors, and civil service staff cannot
be moved without their consent from low to high demand
courts, or to other entities that have absorbed functions
formerly performed in the courts. Few mechanisms exist to incentivize that consent.

d. In addition to the large existing staff, large numbers of temporary staff and volunteers create a
‘shadow workforce’. Selection is reportedly based on patronage, and their performance goes largely
unmonitored. Their net contribution is likely to be marginal, and their presence often distracts more
experienced staff from core functions, and turnover is high, resulting in a loss of corporate memory.
In all, the shadow workforce destabilizes court operations, impedes integrated resource planning,
and inhibits longer term efficiency.

e. There is insufficient funding to support other expenditures (such as infrastructure or ICT), which
would better support people to perform at a higher standard. Unnecessary rigidities in resource
allocation within the sector prevent managers from making positive trade-offs between personnel
and other expenditures (such as applying savings from personnel vacancies to cover training or
operating costs).

ratios of judges-to-population in
all of Europe, along with a very
high ratio of staff-to-judges.

76. Setting the appropriate number and properly allocating judges, prosecutors, and staff between
courts and PPOs in line with caseload will improve the efficiency of the judiciary and provide more
equitable public access. The demand/supply balance already

suggests overstaffing, and no judicial appointments should be made The demand/supply balance
nor should vacancies be filled until the number of judges falls by | already suggests overstaffing, and
attrition. Furthermore, a freeze should be put in place in most areas no judicial appointments should
of staffing and a staff reduction plan be developed, focusing on low- be made nor should vacancies be
skilled ancillary staff and registry staff that previously performed filled until the number of judges

verification services. The ‘shadow workforce’ of temporary staff and
volunteers should be reduced. The human resources already in the system need to be used more effectively,
and investments should be made in their training. Meanwhile, the Serbian judiciary requires new
mechanisms for determining the appropriate level of court staffing, taking into consideration workloads,
performance, and the goals of transformation. Consolidating the responsibility for the number and

91 Judicial appointments should generally be considered very cautiously, recognizing that judges and prosecutors are permanent
investments. Once appointed, they are difficult to remove or transfer and generate high unit costs to the system in terms of salaries,
allowances, accompanying staff etc.
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deployment of judges, prosecutors, and non-judge/prosecutor staff should greatly enhance resource
planning. The Councils should immediately build their capacities to carry out this critical task.

77. The allocation of funding between positions, personnel needs, and other inputs (e.g., technology)
needs a significant shift within the overall budget envelope. The system needs fewer low-level ancillary
staff and should abolish lay judges who drain resources and do not contribute to service delivery. In its place,
the system should invest in and foster specialized and analytic roles, such as judicial and prosecutorial
assistants, advisors, court managers, court secretaries, planners, IT administrators, and statisticians.
Investments in ICT, infrastructure and process re-engineering are needed to enable better skilled people to
work to higher standards.

78. In particular, judicial and prosecutorial assistants make an important contribution to sector
performance, and they deserve special attention in HR reforms. Currently, they do not receive any formal
training, and there are few mechanisms in place for their objective
evaluation or promotion. Yet they provide critical support to judges
and the court administration in processing cases. Many assistants
aspire to work in their role only temporarily as a ‘stepping stone’ to
becoming judges or prosecutors. This aspiration is unrealistic (and
perhaps always was) in a system that already has an excess supply
of judges, falling caseloads and shrinking mandates. Yet their skills
and corporate memory are valuable to the sector. The judicial
system should create an attractive and viable career path for high-performing assistants to advance to key
managerial (non-judge) positions in the courts®? in a new system that values mid-level management. It
should also provide training and re-skilling to enable these judicial assistants to align their aspirations with
that of a modern judiciary.

The judicial system should create
an attractive and viable career
path for high-performing
assistants to advance to key
managerial (non-judge) positions
in the courts in a new system that
values mid-level management.

79. Progress is underway in developing a system for the evaluation and discipline of judges. Rules for
the evaluation of judges and prosecutors were adopted in 2014 after much delay. Although these rules are
arguably too lenient and vague, they provide a frame for measuring performance and could be strengthened
over time. Further work is also needed to link evaluation to promotion and career progression. Incentives
should be built into both systems to encourage judges and prosecutors to develop their skills through
continuing training and to demonstrate a track record of performance. An education program with judges
and prosecutors may be useful to encourage this kind of cultural change.

80. There is an acute need for training and capacity building across the Serbian judiciary. The Judicial
Academy has in the past been overly focused on the initial training
of new judges, despite the system already having too many judges,
falling caseloads and shrinking mandates. Looking forward, the
Academy should focus more on continuing training and lead a large-
scale capacity building initiative for judges, prosecutors, assistants
and court staff alike. Training could cover all aspects relevant to the
transformation to a modern European judiciary, based on a comprehensive training needs assessment.

The Academy should focus more
on continuing training and lead a
large-scale capacity building
initiative for judges, prosecutors,
assistants and court staff alike.

81. Overall, the judiciary needs clearer assignment of
responsibility for human resources policy making, more
sophisticated management, and better-defined systems for human
resources. It is incumbent on the HJC and SPC to take the lead on
most of these matters.

Continuing training should cover
all aspects relevant to the
transformation to a modern
European judiciary, based on a
comprehensive training needs
assessment.

92 This could include as senior advisers, analysts, court administration professionals, court managers, chiefs of cabinets etc.
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. Recommendations and Next Steps

Recommendation 35:

Impose a hiring freeze for judges and do not fill judicial vacancies until a rigorous and transparent
methodology is developed to determine the needed number of judges. If adjustments are required,
transfer judges with their consent or promote judges within the system to prevent any increase in the
total number of judges. Work within the budget process to re-allocate funds earmarked for the salaries of
judicial vacancies to more productive areas, such as mid-level specialist staff, ICT and infrastructure.’® The
HJC should implement this freeze immediately and maintain it for the medium term until the HJC develops a
rigorous methodology to determine the number of needed judges and articulates that methodology. The
number of judges needed is likely to be well below the current number of sitting judges, so a process of
attrition will be required.

v" Impose a freeze on filling judicial vacancies. If vacancies arise in higher ranks, fill them through
promotion of judges from lower ranks. Do not fill the vacancies at lower ranks, given falling demand.
(HIC, SCC — short term and ongoing)

v' Gradually reduce the wage bill over time by attrition — i.e. not replacing retiring or departing judges.
(HIC — short term and ongoing)

v'If needs arise, transfer existing judicial assistants from less-busy courts to busier courts of the same
court level within the same appellate region. (HIC, SCC — medium term)>*

v" Work within the budget process to re-allocate funding for unfilled judicial positions to other priority
expenditures, such as investments in managerial capacity, training, ICT upgrades and infrastructure
improvements. (HJC, SCC, MOJ with approval of MOF — medium term)

v' Request the consent of existing judges to be appointed as substitute judges in courts of the same
court level within the same appellate region. Transfer judges temporarily with their consent, where
needs arise. (HIC — medium term)

v/ Create incentives for judges to consent to transfers and be appointed as substitutes, including
financial incentives and consideration in future promotion processes. (HJC, SCC — medium term)

v’ Establish a rigorous and transparent methodology at the central level to determine the number of
judges needed, taking into account, inter alia, population, geography, demand for court services,
demand by case type, domestic legal requirements, recent reforms to court mandates, and the
experience of comparator EU Member States. (HJC, SCC — medium term)

Recommendation 36:
Determine staffing objectively and in line with European experience, and adjust staffing when
circumstances change.? Reduce temporary employees and ‘shadow’ staff. Costs would be moderate in the
short term, but reforms would produce significant savings.
v" Analyze non-judge staffing needs in the courts based on caseload and economies of scale. Examine
outliers to identify immediate staff reductions through layoffs or longer term through attrition. (HIC,
SPC, MOJ — short term)

93 This recommendation aligns with NJRS Strategic Guideline 5.1.1: Establishment of an efficient system of allocation of judges based
on the principle of equalization of the number of cases per judge, as well as on additional criteria taken into consideration in the
process of establishing the new court network; respect of the principle that a judge can be transferred only in the court of the same
rank which is overtaking competences from the abolished court; introduction of the system of permanent transfer and reallocation
of judges (on voluntary basis in accordance with the constitution and with adequate stimulation) with particular regard to the
reintegration of judges who returned to office after the decision of the Constitutional Court of Serbia in 2012; termination of an
office of public prosecutor only if the public prosecutor’s office was abolished.

94 See also Recommendation 1 to improve performance management in courts, including through the transfer of files.

9 This recommendation aligns with NJRS Strategic Guideline 1.3.2: Analysis of the Results of work of Courts and PPOs and
undertaking of the measures pursuant to the results of the analysis for better deployment of human resources in judiciary
(determining the required number of deputies, judges and equitable caseload and allocation of cases.
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v

Develop a staff reduction program in the courts and PPOs, focusing on rationalizing staff in
accordance with the changing mandates of courts (i.e. targeting redundancies of land registry staff,
verification staff etc.) and reducing or outsourcing ancillary staff whose roles do not contribute to
case processing (cleaners, drivers, typists, registry staff, maintenance staff, carpenters etc.). (HJC,
SPC, MOJ — short term)

Offer incentives to staff to move from the courts to the Executive Branch or PPOs as a preferred
alternative to layoffs. (HIC, SPC, MOJ — short term)

Strictly limit reasons for hiring temporary or contract employees. Standardize reporting on numbers,
roles, and costs of the shadow workforce. (MOJ — short term)

Freeze all volunteer appointments and phase out the volunteer program in courts and PPOs. (SCC —
short term)

Create formulas for determining funds and number of case processing staff per judge and
administrative staff based on units of work (e.g., standard number of ICT people per device
supported). Establish transparent justifications for deviations from the staffing levels set in the
standards. Address staffing levels of administration and public employees in the medium term. (MO
— short to medium term, with HJC advising prior to 2016.)

Create a more sophisticated staffing needs/norms model considering the impact of statutory,
administrative, or technological changes on staff needs and include other civil servants and public
employees. (HJIC — long term)

Recommendation 37:

Establish systems to select, evaluate, and promote the most qualified judges to enhance quality, increase
efficiency and public trust in the judiciary.®® Use the evaluation and promotion system to recognize good
performance and incentivize innovation. Develop and apply remedial actions, including mandatory re-
training, for low-performing judges. Implementation of recently-adopted evaluation rules should be the
focus in the short term.

v

Clarify performance evaluation procedures, including how evaluation ratings will be used to make
decisions about probation, promotion and discipline. This will entail changes to both statutes and
evaluation rules. (HJC, National Assembly — medium term)

Establish criteria and rules for filling vacant Court President positions so that temporary
appointments, if necessary, are for only a short duration. (HIC — medium term)

Implement the recently-adopted rules on the criteria, standards and procedure for promotion and
performance appraisal of judges. (HIC — short term)

Consider tightening the rules in the following manner (HJIC — medium term):

o Establish more rigorous standards for the achievement of a satisfactory rating;

o Reduce the periods of evaluation for probationary judges to ease the administrative burden
on evaluation panels;

o Include evaluation criteria that create incentives to improve system performance, including
participation in training, mentoring of less-experienced judges and participation in task
forces and working groups;

o Give preference in promotions to judges who have served in multiple courts or voluntarily
worked on backlog reduction in their own or other courts.

Provide evaluation panels with sufficient support staff to compile information against evaluation
criteria, to facilitate panels in the conduct of performance reviews. (HJC — short term)

Conduct an education campaign for judges about the skill enhancement and promotional purposes
of evaluations. (HJC — medium term)

% This recommendation aligns with NJRS Strategic Guideline 1.5.1: Encouragement, strengthening and maintaining the quality of
human resources in judiciary, especially through improvement of the system of professional evaluation and management of human
resources.
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Recommendation 38:
Conduct a comprehensive training needs analysis for existing judges, prosecutors and court staff. Re-

balance

the focus of the Judicial Academy towards continuing training, and design and implement a

significant continuing training program for all judges, prosecutors and staff.’” Enhanced continuous training
for judges and assistants should commence in the short term. The significant injection of training will require
a moderate investment.

v

v

v

Reduce the initial training intakes until a transparent and rigorous methodology has been developed
to determine the number of needed judges and legal issues raised in the recent Constitutional Court
decision have been resolved. (HJC, SPC, JA — short term)

Rebalance the Judicial Academy budget by reducing funding for initial training activities and
increasing funding for continuing training activities. Shift the focus of staff towards the preparing
continuing training activities. (JA, MOJ — short term)

Conduct a comprehensive training needs assessment for existing judges, prosecutors, and staff. (JA,
HJC, SPC, MOJ — short to medium term)

Focus the Academy as a training center developing rigorous, consistent, and effective training
materials and methods, using lessons from the European Judicial Training Network (EJTN) as a guide.
(JA, HIC, SPC, MOJ - short term)

Adopt a skills-based training program for court staff to enhance performance in their current roles.
(JA, HIC — medium term)

Create a training plan and provide government-sponsored training to other employees (e.g., Court
Managers, registry staff). (JA — medium term)

Raise the standards of the initial training curriculum and evaluation. (JA, HIC, SPC — medium term)

Recommendation 39:

Develop effective, efficient, and transparent disciplinary measures to ensure quality of justice and
effective access to justice.®® Each of these recommendations is relatively inexpensive; reducing the number
of complaints could result in the Disciplinary Prosecutor and Commission becoming more cost-effective.

v

Ensure adequate staffing of disciplinary departments in the HJC and SPC, and consider increasing
their salaries commensurate with their responsibilities. Reduce delays in the application of
disciplinary procedures. Provide training on disciplinary procedures to judges, prosecutors and court
staff. (JA, HIC, SPC — medium term)

Issue opinions with practical examples of permissible/impermissible conduct, including online FAQs
about ethics. (HIC — short term)

Analyze the outcomes of complaints processes at a systemic level, and use data to inform future
reforms. (HJC — long term)

97 This recommendation aligns with NJRS Strategic Guideline 3.1.2: Further improvement of continuous training at the Judicial

Academy.

98 This recommendation aligns with NJRS Strategic Guideline 4.1.2: Normative Strengthening of Disciplinary accountability of judges,
public prosecutors and deputy prosecutors, particularly emphasizing the obligation to adhere to the code of ethics.
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Recommendation 40:

Consolidate HR policy development in the HIC and promote a professional, properly-managed staff within
Courts.” This should conform with the CCJE adjudication standards and promote efficiency'® in accordance
with the Bangalore principles.’®® While some steps could begin immediately, most tasks are medium term.
Centralized staffing and performance pay are long term efforts. These tasks are generally low cost, but some
require the addition of a moderate number of staff to the HIC.

v" Invest in mid-level analytical staff in the courts with an additional benefit of creating an attractive
career path in court administration for judicial assistants and court staff. Consider a regional
approach for analytical tasks for smaller courts. (HIC — medium term)

v' Create a detailed position description, specific evaluation process and career path for judicial
assistants (from junior to senior assistant and on to advisor). Develop specific evaluation criteria and
a rigorous evaluation process for judicial assistants that recognize their contributions to system
performance. (SCC in consultation with HIC — short term)

v Build capacity within the Councils to take responsibility for the use and number of civil servants and
employees. Adjust the systematization by reducing the number of court classifications to allow
flexible deployment. (HJC, MOJ — short term)

v" Codify that the HIC and SPC (with dedicated HR units) will be responsible for non-fiscal aspects of
court employee policy development. (National Assembly, HIJC, SPC, MOJ — short term)

v’ Establish uniform civil servant and labor processes for non-judge employees (uniform judicial-sector
job descriptions, position-specific recruitment and selection methods, performance evaluations with
standardized rankings); identify training needs and candidates for succession. (HIC— medium term)

v Identify the source of reluctance in certain courts to utilize Court Managers; raise awareness of the
how Court Managers are successfully utilized in some courts. Establish standard duties and
qualifications for Court Managers. (HJC — medium term)

v" Introduce periodic reviews of performance evaluations by a centralized authority to ensure
procedures are followed. (HJC- long term)

99 This recommendation aligns with NJRS Strategic Guideline 5.3.3: Reliving the burden on judges in terms of administrative tasks
which take a significant portion of their time, by reassigning them to the administrative and technical staff and judicial assistants by
ensuring uniformity of administrative and technical procedures through the adoption of the relevant rules of procedure.

100 See CCJE Opinion No. 2.

101 “The responsibility for court administration, including the appointment, supervision and disciplinary control of court personnel
should vest in the judiciary or in a body subject to its direction and control.” Implementation of Bangalore Principles of Judicial
Conduct, 2010.
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d. ICT Management

i. Main Findings

82. The Serbian judicial system does not yet approach ICT as a tool for transformation. Responsibility
for ICT is fragmented. An overall governance group representing primary justice institutions is needed to set
ICT policies, prioritize reforms, and conduct long term planning across the judicial system. Without such
coordination, ICT investments decisions will be taken on an ad hoc basis and continue to be donor-driven
and supplier driven.

83. ICT is under-funded and some basic needs are not being adequately addressed. Hardware is often
old; internet connections are uneven across the territory; server

capabilities are weak; and many courts lack adequate scanning Hardware is often old; internet
facilities. ICT literacy is generally low across the judiciary, and basic | connections are uneven across the
computer training has not been provided for judges, prosecutors and territory; server capabilities are
court staff. Several courts have no ICT support staff, while others do weak; and many courts lack

not have enough staff, or have temporary or poorly trained ICT staff. adequate scanning facilities.

ICT staff turnover is high, and developing in-house ICT capacity will
be critical to effective operations and sustainability.

84. The judiciary relies on a variety of unlinked ICT systems for case processing, case management,
and document management. The system used in Basic and Higher Courts (AVP) could readily produce
greater functionality than it does currently. However, there has been no training on AVP since its rollout in
2010. Ongoing development has been limited, due to poor budgeting and lack of interest in evidence-based
decision-making. New case management systems are being rolled out in different courts, and the process
has been deeply fragmented. In many cases, courts continue to rely on hard copies that duplicate existing
case management systems, and the systems have yet to instill changed behaviors.

85. Automated information exchange is extremely limited across the sector. The exchange of
documents between lower and higher courts, between courts and
PPOs, and between courts and external institutions (such as police
and prisons) is almost entirely manual, resulting in significant
inefficiencies, errors, and delays in case processing and delays in
receiving funds owed to the court or other parties. Furthermore, ICT
remains largely unexplored for sharing information on court
practice, accessing services, or facilitating the exchange of documents between legal professionals and the
courts.

The AVP system could readily
produce greater functionality than
it does. However, there has been
no training on AVP since its rollout
in 2010.

86. The judicial system is caught in a ‘vendor lock-in’, where excessive dependence on vendors has
heightened costs and risks and undermined in-house capacity. Vendors are currently responsible for critical
tasks throughout the judiciary, from development through to maintenance, and vendors own and control
the data. Contracts favor the vendors, in large part because they were not subject to careful negotiation.

87. Courts, PPOs and the Councils need meaningful, accurate, and timely statistics generated by the
case management system to become more effective in managing overall system performance. In recent
years, significant improvements have been made, particularly to case management systems, and the Serbian
judiciary is now a relatively data-rich environment. Data quality varies but is sufficiently reliable to inform
decision-making.’®? Yet, data collection requires substantial manual effort, which is time-consuming,

102 For discussion of how data was used in the Functional Review, see Annex 1 Methodology. The Functional Review team found that
the data environment in Serbia is relatively rich relative to comparable jurisdictions. Data across the system contained numerous
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inefficient, and prone to errors.’® This negatively affects daily operations and inhibits the much-needed
transition to evidence-based decision-making in the sector.

. Recommendations and Next Steps

Recommendation 41:
Develop more robust ICT governance structures to ensure future investments target justice sector goals
and meet business needs.'® Activities should commence in the short term and require few costs:

v Establish a strategic cross-institutional ICT Governance Group to include senior managers of relevant
institutions. (MOJ, HCC, SCC, SPC, RPPO — short term)

v Establish an Operational Data Working Group that sits as a second tier in the ICT governance
structure to enable front-line managers and staff to provide input to information management
reforms. (ICT Governance Group — short term)

v Establish a technical working group of ICT staff across the sector to discuss detailed aspects of
rollout.

Recommendation 42:

To enhance ICT funding: conduct a cross-judiciary technology architecture assessment; establish a long-
range budget plan to sustain automation initiatives; and conduct cost- benefit and total cost of ownership
(TCO) analyses for all proposed projects.’® Costs would be moderate and additional staffing may be
required. Activities could begin immediately, but build in the medium term:

v" Conduct a Technology Architecture Assessment to assess the current technology environment across
all judicial sector institutions, and develop a blueprint of future Target State Technology architecture
including a transition strategy, roadmap, and solution architecture. (MQOJ ICT division and
Architecture Consultancy — short term, endorsed by ICT Governance Group)

v Establish a defined methodology for conducting business case analyses for proposed projects and
analyzing their likely total cost of operations. (ICT Governance Group — short term)

v/ Create a complete inventory of ICT hardware and software assets, and ICT HR capacities in the
judiciary beginning with information in BPMIS. (MOJ — medium term)

v/ Based on the inventory, develop a sector-wide long-range ICT budget plan. (ICT Governance Group in
cooperation with MOF — medium term)

v Review future donor-funded proposals to determine TCO and assess whether the life-cycle costs can
be supported with available funding. (MOJ — medium term)

Recommendation 43:

Invest in some ICT management capability, particularly in contact negotiation and oversight.% Effective
contract management would increase value for money and reduce excessive, costly reliance on ICT vendors
(vendor lock-in). Beginning immediately, contract arrangements for ICT vendor support should be more
explicit and benefit the State more. Analysis of services to be brought in-house should begin in the medium

errors but generally minor ones. However, data were deeply fragmented across the system, and thus required processing, cleaning
and triangulation to validate findings. The process highlighted that stakeholders could generally rely on data from existing systems to
identify broad trends to inform decision-making, particularly at the individual court level. Unfortunately however, the use by
stakeholders of existing data has been limited to date.

103 For example, the judiciary created a centralized, standalone dashboard application to examine court performance and resources
use. However, the courts enter data manually instead of downloading or exporting them from the case management system.

104 This recommendation aligns with NJRS Strategic Guideline 5.2.3: Ensuring sustainable development OF ICT system through
financial management and user support services during entire life cycle.

105 This recommendation aligns with NJRS Strategic Guideline 5.2.14: Improving the fundraising capacities for ICT and efficient fund
management.

106 This recommendation aligns with NJRS Strategic Guideline 5.2.7: Achieving sound balance between external and internal services
with emphasis on efficiency.
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term. These activities are likely to result in cost savings, particularly in light of moderate upfront investment
in contract analysis and negotiation.

v" Negotiate the terms of future ICT contracts to ensure that the judiciary, and not vendors, own the
data and control ICT operations. As they come due, re-negotiate service-level agreements to specify
key details.’® (ICT Governance Group, Directorate for E-Government, Ministry of State
Administration and Local Self-Government — medium term)

v' Evaluate which ICT services should be brought in-house by preparing feasibility and cost studies
comparing vendor and government-provided services. (ICT Governance Group — medium term)

v' Create a disaster recovery site for data collected by courts and prosecutors. (MOJ — medium term)

Recommendation 44:

Develop a cadre of well-trained local ICT staff with defined responsibilities.'® Even with more robust
central ICT support services, individual courts require local ICT staff for front-line support which, if not
rectified can reduce employee effectiveness and inhibit service delivery. Most of the recommendations in
this section can be expected to require mid-range upfront investments (of between 100,000 and 500,000
EUR) and could begin in the medium term after critical ICT operations are stabilized.

v" Develop a staffing plan to add more specialized ICT staff in critical areas!®® with appropriate
education and experience and knowledge of court operations.'® (ICT Governance Group — short
term)

v’ Establish ICT career streams in critical areas to ensure that the interests of the judicial sector are well
managed in partnership with the private sector and other implementation partners. (MOJ — medium
term)

v' Create ICT staffing norms within courts and PPOs relative to total number of staff in each location.
Hire sufficient and appropriately experienced staff at each court, or regionally to cover a number of
smaller Courts. (MOJ, HIC, SPC — medium term)

v" Conduct a needs assessment of ICT staff training needs. Based on the needs assessment, develop a
training program for ICT staff. (ICT Governance Group — medium term)

109

v
Recommendation 45:
Enhance existing case management systems by ensuring all available functions are used and that sufficient
training is provided. Add several critical features and fields that are generally present in case management
systems. Improve server performance.''! Upgrading AVP software and servers, while more costly, should
begin now.

v' Provide training on case management functionality for judges and court staff. Provide specific
training on data entry for court staff, applying lessons from the Commercial Courts. (MOJ — short
term)

v/ Conduct periodic audits of case management system entries to ensure accuracy and consistency.
(MOJ — medium term)

v Develop a cost estimate for identified improvements in AVP that do not require a complete overhaul
of the system. (MOJ — short term)

107 Details should include: level and ownership of source code; how corrective preventative and upgrade maintenance will be
provided, and fixed rates for regular maintenance; details of the development services to be provided; effective version release
management so there are no conflicting versions; specifics of how help desk services will be provided (online, on the phone, in
person) and the times of services for each mode of delivery; a requirement that vendors create trouble tickets and report on most
common help desk assistance and interventions; and specific sanctions if contract terms are not met.

108 This recommendation aligns with NJRS Strategic Guideline 5.2.13: Motivating well-performing ICT staff.

105 Critical areas include project management, enterprise architecture, system integration, application management, infrastructure
and operations management, information security, business process analysis, information management, ICT procurement, technical
writing, and so forth.

110 There is also a clear need for trained statisticians, data management professionals, and reporting analysts within the judiciary
sector. See discussion in Governance and Management Chapter.

111 This recommendation aligns with NJRS Strategic Guideline 5.2.6: Improving efficiency of ICT operations through performance
measurement.
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v" Extend functionality of AVP to include electronic document flows. (MOJ — medium term)

v Investigate causes of slow server communication speed, and upgrade servers and WAN connections
where needed to improve the speed of transactions. Replace distributed AVP architecture (where
each court has its own server) with larger server ‘farms’, as recommended by the ICT Strategy
Report. (MOJ — medium term)

Recommendation 46:

Implement standard (or at least consistent) information management practices across the judiciary to
improve the quality of record-keeping and enable sector-wide data analysis.''? Resolve problems with the
statistical reporting in the judiciary’s automated systems so that data from courts are consistently
submitted, accurate and, to the extent possible, generated by the system and not by manual calculations.
Low-cost but high-return activities should commence in the short term. Introduction of a statistical umbrella
is estimated at three to six months of person effort and should be implemented in the short to medium
term.

v" Determine which data fields in AVP should be mandatory and introduce those and greater field
validation to AVP to enhance the quality of system data. (ICT Governance Group, MOJ — short term)

v" Evaluate how the dashboard function of BPMIS can be aligned into existing case management
systems. (ICT Governance Group, HIC — medium term)

v" Define detailed technical requirements, architecture, and implementation plans for an Information
Integration, Data Warehouse and Business Intelligence Solution to support decision-making,
management reporting, and access to case file information and history regardless of format and
system of record. (ICT Governance Group, MOJ — medium term)*3

v' Develop and formalize data management mechanisms consistent with ISO/IEC TR 10032:2003
framework to include (ICT Governance Group — medium term and ongoing):

o A sector-wide Corporate Data Model and Data Dictionary to document and maintain
business and technical definitions across time and facilitate dialogue with judges, managers
and staff. 14

o Data management processes, including data management roles and responsibility, data
ownership and stewardship.

o A data quality management process that includes ongoing maintenance and review of the
data across subject areas (see ISO 8000 Standard for Data quality and Master Data).

o Data quality audits on a regular basis, including audits of business processes.

Recommendation 47:

Link the judiciary’s ICT systems and share documents electronically wherever possible.'?® Establishing
standards should begin in the short term and continue into the medium term. These activities will require a
moderate investment. The first and most critical of these activities is estimated at 20,000 to 100,000 EUR.
Development of data exchange protocols is likely to be in the 100,000 Euro range.'® While electronic data
flows between the courts would be quite costly, improving scanning to allow document sharing is a low-cost
alternative.

112 This recommendation aligns with NJRS Strategic Guideline 5.2.4: Achieving uniformity of ICT services, tools and methods across
the entire judicial sector.

113 This task should follow the overall Technology Architecture assessment

114 This also will be the basis for a Metadata registry that will enable a metadata-driven exchange of data internally and externally
(see ISO/IEC 11179 standard for representing an organizations data in a metadata registry).The exchange is based on exact semantic
definitions of data elements independent of their representation in particular systems.

115 This recommendation aligns with NJRS Strategic Guideline 5.2.11: Introducing diversified communication channels by using
modern ICT tools.

116 This contrasts to migrating to a single system, which is estimated at a minimum of 500,000 EUR and in excess of 1,000 person
days of effort not including associated licenses and communication connections. The judiciary also does not have the specialized staff
needed to manage this transition and is unlikely to for the medium to longer term.
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v" Ensure interoperability by developing and implementing standards required of vendors/ developers.
For example, every ICT system needs to be able to export data from particular fields (e.g., parties’
names, relevant dates, assigned judge) using XML structures. (ICT Governance Group — short term)

v" Review standards for scanning documents to increase the number and types of documents scanned.
Address existing barriers to scanning by increasing the quantity and quality of scanners and
strengthening server capability. (ICT Governance Group, MOJ — medium term)

v' Develop data exchange protocols to improve interoperability between existing systems. Install
middleware to allow integration of data among existing systems. (MOJ — medium term)

v" Install and use middleware to share data between the courts and prosecutors. (ICT Governance
Group, MOJ —long term)

v" Expand data exchange protocols and common technical standards to allow interoperability between
the judiciary and external institutions, the law enforcement, the National Criminal Sanction
database, and financial institutions. (MOJ — long term)

Recommendation 48:

Capitalize on e-justice by moving beyond providing information about the system to providing specific
case information and allowing two-way interaction (e.g., paying fees, completing forms).''” Doing so will
also allow Serbia to take advantage of the European Justice Portal as a one-stop shop for citizen access. The
cost of implementing the short-and medium term recommendations is estimated in the ICT Strategy Report
at less than 20,000 EUR:

v' Evaluate the e-filing pilot,'*®* make changes as needed, and expand to other Courts.!*® Upon
expansion, shift resources in courts from data entry to tasks which support the modest costs of
implementing e-filing. (ICT Governance Group — medium term)

v" Create common look-and-feel standards for all court websites. Improve existing websites or create
new websites for all first instance courts to move from basic functionality to providing dynamic,
case-specific information and allowing two-way interaction, including forms to be downloaded for
completion. (HJC, SCC — medium term)

v" Develop common standards about appellate decisions to be uploaded to the public websites. (SCC —
medium term)

v' Prepare to participate in the EU’s e-justice strategy prescribing a European Justice Portal as a one-
stop shop for citizen access. (ICT Governance Group — long term)

Recommendation 49:
Require new and continuing employees to demonstrate computer literacy and provide staff with relevant
ICT training.'® Computer literacy requirements should be introduced in the short term with training in case
management systems implemented in the medium term. Costs of this item are unknown but are likely to be
moderate.
v Require that all future job classifications in the sector require a minimum level computer software
and word processing skills. (MOJ, HIC, SPC, Courts — short term)
v Provide ICT literacy course to judges, prosecutors and court staff. Offer ICT refresher courses on-site
in courts. (MOJ, HJC, SCC — short term)
v Develop a training program focusing on case management system training. Distinguish between ICT
specialists, super-users, and other employees to tailor ICT needs to different staff, including on the

117 This recommendation aligns with NJRS Strategic Guideline 5.2.13: Increasing the level of information available across judicial
sector.

118 |mplementation at the pilot courts required only that two personal computers, two printers, one reader and scanner for each
court, a smart card for each participant, and a shared time stamp account.

119 This recommendation aligns with NJRS Strategic Guideline 5.2.15: Improving of the functionality and coverage of the judicial
sector by ICT systems.

120 This recommendation aligns with NJRS Strategic Guideline 5.2.9: Improving ICT competencies of end users, ICT staff and
management.
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benefits of information management (case data capture and quality) and how statistical reporting
can assist their work. (HJC, SPC, Judicial Academy — medium term)
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e. Infrastructure Management

i. Main Findings

88. The overall condition of justice sector infrastructure is very poor. The new court network brings
Serbia to the EU average of number of court locations per 100,000
inhabitants. However, most facilities are between 30 to 60 years old
and have received only minimal maintenance for the last 20 years or
more. Electrical installations in many judicial facilities are so dire that
they are unable to support much needed investments in ICT. It is
clear that significant investments in infrastructure will be required to enable the system to perform in a
manner that is consistent with European standards.

Most facilities are between 30 to
60 years old and have received
only minimal maintenance for the
last 20 years or more.

89. The insufficient capacity of existing infrastructure affects service delivery. There is a lack of
courtrooms in courts and interview rooms in PPOs. Poor working conditions are identified by many
stakeholders as a significant reason for reduced quality of court services. Courts commonly occupy buildings
designated as cultural heritage sites, which makes maintenance and renovation difficult and expensive. In
addition to maintenance challenges, some buildings were not designed to be courts and do not provide a
functional space. In many cases, two or three judges share a single office space and use this ‘chambers’ as
their courtrooms, creating concerns for privacy and security. Despite this, existing courtrooms are not used
optimally. Hearings are held only in the mornings and schedules could be tighter to maximize the use of this
scarce resource. The lack of space also creates obstacle to reforms that would improve service delivery, such
as the establishment of preparatory departments.

90. Management of judicial infrastructure is ineffective. Data are only partially available and the
system lacks basic information, such as the number of facilities
under its control and confirmation of their ownership.
Responsibilities were split between the MOJ for facilities, and the
HJC and the SPC for operating costs. This is now consolidated with
the MOJ. The MOJ’s Investment Department, which is currently in
charge, has insufficient capacity in terms of staff, skills and funding to perform its functions. At the same
time, the Councils lack staff dedicated to this task and do not yet have a plan for how to build their capacity
for this purpose. The disbursement rates for capital expenditures are low, and funds are routinely lost or
reallocated in the supplementary budget process to meet other needs, such as payment of arrears.

The sector lacks basic information,
such as the number of facilities
under its control and confirmation
of their ownership.

91. There are no design standards or maintenance protocols
for courts and PPOs. This results an inadequate number, size, and
type of courtrooms and PPOs as well as inadequate access for
people with limited mobility and sub-optimal working conditions in
judicial facilities.

Disbursement rates for capital are
low, and funds are routinely lost
or reallocated in the
supplementary budget process to
meet other needs, such as
payment of arrears.
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. Recommendations and Next Steps

Recommendation 50:
Conduct an inventory of all buildings in the judiciary, clarify ownership of each building and assess its
current condition.’! This activity can commence in the short term and continue in the medium term for
moderate costs.
v' Confirm that the MOJ (and not the HIC) is responsible for maintaining the inventory and secure
funding through the state budget to prepare the inventory. (MOJ, HIC, MOF — short term)
v/ Conduct the inventory, applying lessons from the USAID-funded JRGA project for the Misdemeanor
Courts. Include basic information, such as ownership of buildings, and an assessment of conditions.
(MOJ with HIC, SPC — medium term)

Recommendation 51:
Based on the inventory, create an adequately-funded infrastructure plan that enables multi-year
implementation. Closely monitor the implementation of the plan to ensure that budgets are fully
executed in accordance with the plan.'?? These items can be accomplished in the medium and long term.
Overall costs for full implementation will be significant, but donors may be willing to provide support,
particularly if the judiciary makes progress in the implementation of other recommendations outlined in this
Review.
v" Increase the capacity of the Investment Department by re-allocating staff within the MOJ (or from
other ministries) and provide relevant training. (MOJ — short term)
v' Develop, regularly update and continuously implement a long term investment strategy for
renovation of facilities. (MOJ, HIC, SPC, with international assistance — medium to long term)

Recommendation 52:
Ensure the maximum use of scarce courtrooms and investigative chambers.'?® Maximizing use of
courtrooms can be done quickly, without funds.
v' Expand the daily court schedule to ensure that hearings take place throughout the day using
facilities to their maximum capacity. (Court Presidents with Court Managers — short term)

Recommendation 53:
Develop guidelines with minimum rules for design and maintenance standards for Courts and PPOs.'* An
expert team or working group should develop terms of reference for developing design and maintenance
guidelines. IMG developed a ‘Model Court Guideline’ that can be used as a baseline for design and operation
standards. Standards for the number, size and configuration of courtrooms and chambers are needed to
determine each facility’s requirements.’®® The standards should reflect full use of existing space. Tasks
commence in the medium term and involve moderate costs.
v" Conduct a functional analysis of the current needs of users. (MOJ in coordination with HJC, SPC —
medium term)
v" Develop the designh and maintenance guidelines. (MOJ through external consultants — medium term)

121 This recommendation aligns with NJRS Strategic Guideline 1.2.2: Analysis and division of competences between the HJC and SPC
on one side and the MOJ on the other in regards to competences related with the budget; Strategic Guideline 1.2.3.

122 This recommendation aligns with NJRS Strategic Guideline 5.1.6: Development of infrastructural investment planning procedures
based on the level of priority to enable the Ministry’s assessment of a clearly defined and prioritized list submitted by the HJC and
the SPC.

123 This recommendation aligns with NJRS Strategic Guideline 5.3.4: Infrastructural investments in courts and prosecution facilities
targeted at tackling the lack of courtrooms and prosecutorial cabinets, thereby increasing the number of trial days per judge,
reducing the time between the two hearings and significantly expediting the investigative proceedings.

124 This recommendation aligns with NJRS Strategic Guideline 5.1.6: Development of infrastructural investment planning procedures
based on the level of priority to enable the Ministry’s assessment of a clearly defined and prioritized list submitted by the HIC and
the SPC.

125 Recommendation Number CM/Rec(2010)12, Council of Ministers on judges: independence, efficiency and responsibilities.
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v" Form an infrastructure team with appropriate background and experience representing the primary
institutions to set standards for number of needed courtrooms and chambers, as well as appropriate
size and configuration standards taking into account the profile of the Court/PPO and the physical
limitations of each facility. (MOJ, HIC, SPC — medium term)

v Secure state and international funding support. (MOJ — long term)

Recommendation 54:
Improve access to courthouses and PPOs to persons with physical disabilities.'?® Improved information can
be provided and initial assessments conducted in the short term at low cost.

v" Provide physical layout information on court websites, including information about restrictions to
accessibility. (HIC, SCC — short term)

v" Conduct a campaign to raise awareness among judges and staff about access limitations for those
with physical disabilities, applying lessons from the current campaign in Leskovac Basic Court. (HIC —
short term)

v' Assess structural impediments for persons with physical disabilities and evaluate the effectiveness of
signs and markers. (MOJ — medium term)

v" Improve court and prosecutor facilities to accommodate the needs of persons with physical
disabilities. (MOJ- long term)

126 This recommendation aligns with NJRS Strategic Guideline 5.1.6: Development of infrastructural investment planning procedures
based on the level of priority to enable the Ministry’s assessment of a clearly defined and prioritized list submitted by the HJC and
the SPC.
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Part 1: External Performance Assessment

Part 1 of the Functional Review examines the performance of Serbia’s judicial system in terms of the
efficiency of justice service delivery, the quality of justice services, and access to justice services.
Assessments are made against the indicators and references in Part 1 of the Performance Framework (at
Annex 2).

1. Demand for Justice Services (Caseloads and Workloads)

Chapter Summary

1. Court performance should be measured in light of the demand for court services including the
guantity and nature of cases, workloads, and changes in those factors over time.

2. Demand for court services in Serbia is weaker than EU averages. When measured relative to
population, Serbian courts receive around 13.8 incoming cases per 100 inhabitants, which is slightly lower
than the EU average. Meanwhile, Serbia has nearly double the ratio of judges-to-population than the EU
average, with over 39 judges per 100,000 inhabitants. As a result, the incoming caseloads per judge in Serbia
are approximately half the EU average!?” and are also lower than most EU11 Member States and regional
neighbors.

3. Caseload figures in Serbia are also highly inflated. Many matters are counted as a ‘case’ that would
not be considered as such in other systems.'?® Much of the caseload is composed of cases requiring little
judicial work, such as enforcement cases, with a number twice as high as the EU average, and a large
number of old inactive cases. Caseload inflation can result in misleading statements about the real demand
pressures facing the judiciary. Once case numbers are sifted and further analyzed, judicial workloads appear
to be modest.

4, Caseloads are distributed unevenly among courts and without any clear pattern. Some small courts
are extremely busy, whilst larger ones are less so. Higher Courts and Appeals Courts receive a comparatively
small caseload on average. A series of painful reforms and court re-organizations have done little to address
the uneven caseload distribution.

5. Demand for court services is also falling significantly. Declines are most apparent in Basic and
Commercial Courts where the number of incoming cases fell by over one-third and one-half respectively
from 2010 to 2013. The decline is likely attributable to the transfer of judicial functions to other private or
public actors and the decrease in affordability of court services. As a result, workloads are falling and the
average incoming caseloads of judges across the court system declined by one-third from 2010 to 2013.

6. Even so, judges, prosecutors and staff throughout the system report feeling busy and
overburdened with work. The reasons lie in the systemic problems in the way the system operates that
undermine external and internal performance, and not in the numbers of judges, staff, or cases. Therefore it
is the systemic problems, and their possible solutions, which are the focus of the Functional Review Report.

127 According to the CEPEJ, in Serbia in 2012, the judiciary received on average 350 incoming cases per judge, whereas the EU
average was 840. A more conservative EU average, which removes certain outliers, is 453 incoming cases per judge, which is
approximately 30 percent higher than in Serbia.

128 As one example of case inflation, a criminal investigation counts as one case, then the ensuing trial counts as a separate case. If
the decision is appealed, the appeal is a separate case, and if the appeal results in a re-trial then that too counts as a separate case. If
the criminal trial raises an issue of compensation to the victim, then the compensation aspects is a separate civil case.
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a. Introduction

7. Performance should not be assessed in a vacuum - evaluating what courts do requires an
understanding of the quantity and nature of the demand for their services, as well as changes in those
factors over time.'?® Whether assessing a single court, an entire national judiciary, or comparing courts in
different countries, absolute numbers reveal little information. The important questions are always relative:
demand compared to population, incoming cases compared to the number of judges, or output compared to
incoming demand. In the absence of a case-weighting methodology, this analysis attempts to distinguish
between case types where possible.

b. Overall Demand and Litigation Rate
8. In 2013, the judicial system received approximately 1,796,166 incoming cases in total across all
courts.’®® These ‘cases’ include a large number of small matters that involve little judicial work, as well as
smaller number of complex cases, with little differentiation between them.
9. The Basic and Misdemeanor Courts bear the largest number of cases - between them they receive
80 percent of all incoming cases. For most court users, their experience with the judicial system occurs here.

Figure 1 shows the breakdown between incoming cases across court types in 2013.

Figure 1: Incoming Cases by Court Type, 2013131
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129 |n this Chapter, ‘demand’ refers here to incoming cases, not to broader injustices or potential disputes which have not made their
way to the court and crystalized in an incoming case. For a discussion of unmet demand and reasons for why citizens do not take
cases to court, see the Access to Justice Chapter.

130 The SCC Annual Report for 2013 quotes a slightly higher figure of 1,800,746. The difference (4,580 cases) lies in discrepancies in
the number of incoming cases in courts in Vranje and Pirot for that year. The difference is well within the margin of error does not
impact the analysis or findings of the Functional Review.

131 All caseload data used for the Functional Review are contained at the Megadata Table, World Bank. (Available at:
http://www.mdtfiss.org.rs/en/serbia-judical-functional-review). Data in the Megadata Table is sourced from the SCC (in addition to
its Annual Reports) as well as supplementary sources and have been cleaned and triangulated to the extent possible to ensure the
quality and reliability of analysis and findings. For further discussion on the methodology, see Annex 1 Methodology.
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10. Serbia is not a more litigious place than elsewhere in Europe — indeed it may be less litigious than
EU counterparts. As a proportion of population, Serbia’s litigation rate (which measures the number of first
instance incoming cases per 100 inhabitants) was roughly comparable with the EU average. 3 In 2012,
Serbia received approximately 13.8 incoming cases per 100 inhabitants. This suggests that around one in
seven Serbians has a case in court. Serbia’s litigation rate is thus slightly lower than the EU average of 14.2
cases per 100 inhabitants (see Figure 2).1*® Thus it appears that the general cultural perception that Serbians
have a ‘litigious mentality’, which was suggested by some stakeholders, is thus not borne out by the data.

Figure 2: Incoming First Instance Non-Criminal Cases per 100 inhabitants (2012)*3*
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11. Although Serbia’s litigation rate roughly matches the EU average, there are significant differences

in how that caseload is distributed and what is counted. Serbia’s enforcement cases are over twice the
European average, whereas incoming administrative and civil non-litigious cases are far lower than the EU
average. Some of these differences are explained by how cases are directed and processed, as well as what
counts as a ‘case’ (see Box 1 below). For example, as more enforcement cases go to private enforcement
agents, (see Enforcement Section), Serbia’s litigation rate will reduce far below EU averages.

132 Data from EU Member States is from the EU Justice Scoreboard 2014 based on 2012 data. See European Commission, Directorate-
General for Justice, The EU Justice Scoreboard 2014. Serbia data is taken from Serbia’s submission to CEPEJ in 2013 based on 2012
data. This covers only civil and administrative matters and does not include criminal caseloads. It is unclear how Serbian authorities
delineated between first and second instance courts when completing the CEPEJ Questionnaire, so further analysis of data is not
possible. When case number inflation is accounted for (such as double-counting of cases, lack of joinder etc.), Serbia’s level of
litigiousness may be even lower.

133 The total number of cases shown in Figure 1 would not all count in the litigation rate, as those figures include some second or
third instance cases. This is roughly equivalent to those entering the Basic, Misdemeanor and Commercial Courts, and some cases
initiating at the Higher Court level. The rest, comprising appeals and cassation, constitutes a significant amount of additional
workload for other courts but is not included in the ‘litigation rate’.

134 Since Serbian statistics are usually not broken down into these categories, figures may not match with those shown in their
further analysis here. For its submission to CEPEJ, Serbia had to rework its categories to comply with the CEPEJ Questionnaire. For EU
data, see EU Justice Scoreboard 2014 (based on 2012 data). For Serbian data, see Serbian official statistics provided to CEPEJ in 2013
for2012.
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Box 1: What a ‘Case’ is and How the Definition Affects Litigation Rates

Serbia counts as an incoming case several items that most likely should not remain in this category. For example,
many systems’ enforcement is not considered as a separate ‘case’. There is also a separate (i.e. double) accounting for
criminal investigations and criminal trials. Similarly, a trial, its appeal, and its retrial are each counted as separate
cases. (This has a large impact on caseloads, because a retrial is the most common result of a successful appeal in
Serbia.) As a result, the number of ‘cases’ in the system is highly inflated.

Judicial workload is a different concept from the number of cases. Judicial workload includes a range of additional
acts that represent real work for judges and the staff who support them. For example, appeals should arguably not be
new caseload even though they represent work for judges. It also does not include cases that involve little judicial
work, such as enforcement cases. Understanding judicial caseload also shows what happens to cases once they enter
the system — whether, for example, most cases are decided in the first instance®>® or instead go to endless, sometimes
circular, appeals and are recycled as ‘new old demand’.

Given challenges with the existing court statistics, the Review will be as specific as possible in what is measured
given the current existing data. In many examples, it is not possible to distinguish truly new (first instance) incoming
caseloads from the rest. Comparative data from the CEPEJ are similarly limited. As improvements to Serbia’s
automated registries are made, it will be important to consider how these dimensions of judicial work can be
measured and counted separately.

12. Demand for court services is also declining significantly — the number of incoming cases fell by
over 24 percent from 2011 to 2013. As shown in Figure 3, the decline is most pronounced in the Basic,
Commercial, and Misdemeanor Courts.

13. There are likely two primary reasons why incoming cases are falling. First and most likely, there
have been significant changes in the courts’ mandate, resulting in a shift of ‘justiciable’ actions to private or
other public actors. (See Box 2 below.) Secondly, economic factors may have reduced the demand for court
services.!%®

Box 2: The Shrinking Mandate of Serbia’s Courts

An important reason why demand for court services is falling is that several of their services have transitioned to
other providers. These changes have had, and will have, an impact on incoming cases to various degrees. Their
effects will not, however, eliminate court backlog created under prior laws. This backlog will remain until the courts
find other means to dispose of those cases.

Bankruptcy trustees: In 2005, bankruptcy trustees were introduced to review bankruptcy cases filed in the
Commercial Courts to determine if debtors own any assets that could be available for distribution to creditors. These
cases did not have an effect on demand because bankruptcy cases still required judicial action, and disputes regarding
the supervision of bankruptcy proceedings remain with the courts as before. Further, trustee cases constitute a small
percentage of the Commercial Court caseload — bankruptcy trustees handled around 794 cases from 2005 to 2009
though that figure has since grown.

135 This is a goal of many judiciaries and one put into effect by the Swedish courts a decade ago (Svensson, 2007).

136 Studies show that competing factors explain how economic downturn affects the number of incoming cases and the litigation rate
in the US and Western Europe. (See Bachmeier, L. et al. 2003. The Volume of Federal Litigation and the Macroeconomy, International
Review of Law and Economics 24(2):191-207.) In non-litigious cases, economic downturn tends to increase the number of insolvency
and probate applications, but dampened activity may reduce transactions, such as property registrations. In litigious cases, declining
firm revenues encourage firms to reduce litigation to minimize costs which are increasingly unaffordable, yet it also encourages
some firms to pursue wrongdoers more aggressively. In Serbia, it is not possible to conclude that economic downturn has caused the
fall in incoming cases. However, data from World Bank surveys, as well as interviews and stakeholder dialogue, suggests that
affordability is the driving factor in business decision-making, and firms express concern that courts costs are increasingly
unaffordable to them. For analysis of the affordability of court services, see the Access to Justice Chapter. See also Access to Justice
Survey, World Bank MDTF-JSS, 2014.
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Land registries: From 2009, the role of land registries was transitioned from the courts to a Cadaster. Before then,
court staff at the Il Municipal Court in Belgrade were said to deal with around 300,000 cases per year. Any disputes
over land remain with the courts as before.

Private Enforcement Agents: In 2012, enforcement agents (now called ‘enforcement agents’ were introduced to
divest from court bailiffs the enforcement of certain types of disputes relating to monetary enforcement, and mainly
focusing on the enforcement of unpaid utility bills. This transition led to a sharp fall in new incoming cases in the Basic
Courts in 2013. The change may also affect caseloads in the Commercial and Misdemeanor Courts, but is not
identifiable in the statistics provided.

Criminal investigation: In 2013, the function of criminal investigation was transferred from investigating judges to the
prosecution service under the 2013 CPC. As a result, approximately 38,871 cases were transferred from the courts to
the prosecution offices, comprising around 658 cases from the Higher Courts to the Higher PPOs, and the remaining
38,213 cases from the Basic Courts to the Basic PPOs. As shown in Figure 4 and Figure 5, criminal investigation
represents a minor portion of Basic and Higher Court caseload. This transfer will therefore have less effect on
litigation rates and demand, and courts will maintain a role in overseeing the process and may still count their
interventions as cases. (It is, however, having significant impacts on prosecution workloads, discussed below.)

Geographic coverage of the court network: The geographic coverage of the network has also decreased. As of
January 1%, 2014, Kosovska Mitrovica is no longer part of the new court network in Serbia. Under the Brussels
Agreement signed in April 2013, it has been agreed that the judicial authorities in Serb-dominated north Kosovo will
be integrated into, and operate within, the Pristina-run legal framework; and the appellate court in Pristina will
establish a panel composed of a majority of Kosovo Serb judges to deal with all municipalities where Serbs form the
majority. The Review team is not aware of any HJC and MOJPA plans of transferring cases or staff (judges,
prosecutors and administrative staff) from Kosovska Mitrovica into the Serbian court network.

Private notaries: The introduction of private notaries will significantly reduce the number of non-litigious civil cases
that come before the courts. However, no analysis has been undertaken of the likely impacts of these reforms on
existing caseloads. In 2013, the Basic Courts resolved more than 700,000 verification cases, including the verification
of non-public documents, signatures, handwriting and copies of documents, and documents intended for use abroad.
Beyond that, statistics on non-litigious caseloads in the case management system (AVP) do not disaggregate the
categories of cases that will become eligible for private notary services, so the Review team was unable to identify
more precisely the likely impacts. Private notary services are, however, predicted to significantly reduce the workloads
of registry staff but are unlikely to impact judicial workloads. For discussion on the corresponding need for staff
reduction programs in courts, see the Human Resources Chapter. For discussion of the financial impacts of stripping
courts of verification services, see the Financial Management Chapter.

Mediation: Should mediation re-emerge in Serbia, it too may reduce workloads. Under the new Mediation Law,
mediation could be applied in a range of cases including property lawsuits, family, commercial, administrative,
consumer, environment and labor cases, and in the determination of damages in criminal and misdemeanor cases.
The Law offers some incentives to court users to mediate. Court costs would be waived in cases that have been
initiated but are successfully mediated before the first trial hearing. Further, mediator tariffs would be defined by the
MOJ rather than the Center for Mediation which previously set high tariffs that deterred users. Whether such
incentives are sufficient to overcome previously failed reforms and promote mediation of disputes is another matter.
For a further discussion of mediation, see the Access to Justice Chapter.

Limits on successive appeals: A final change, with some impact on apparent litigation rates although not on
mandate, is the limitation on second appeals. This provision was introduced in 2010 as an amendment to the existing
Codes, and remained in the Civil Procedures Code enacted in 2012. From 2010 onward, while an initial appeal may
remand a case for retrial, a second appeal will conclude with a judgment by the appellate court.
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c¢. Demand for Justice Services by Court Type
14. The decline in demand affects some court types more than others. The Basic, Misdemeanor, and
Commercial Courts have been the most affected, while the Higher and Appellate Courts have been more

stable.'®

Figure 3: Incoming Cases by Court Type, 2010-2013'38

1,600,000
¢ 1,400,000 -
® 1,200,000 -
:)o 1,000,000 -~
£ 800,000 -
€ 600,000 -
S 400,000 -
£ 200,000 -
O .
& & & s < 5 S
QO (,0 (_;0 (Jo \2\\ ((\Q’ \2\\ ) ’é®
B < <& 2 > . \(\{9
P ) X & & <
< W& « @ ¥
w2010 ®W2011 =2012 WYO13
15. The Basic Courts have been most affected, with a 35 percent fall in incoming cases.'® The impact

of the courts’ changing mandate is visible when Basic Court incoming cases are further disaggregated (see
Figure 4). The numbers of enforcement cases reduced significantly since the introduction of enforcement
agents in 2011, but some new enforcement cases still enter the court system. The numbers of criminal
investigations fell in 2013 when the CPC was introduced, and will soon disappear as prosecution-led
investigation proceeds. Taking into account that enforcement cases require little judicial work, judges in
Basic Courts will be left with a balanced workload of civil litigious cases, civil non-litigious cases, and a small
caseload of criminal trials.

Figure 4: Number of Incoming Cases Basic Courts, 2010-20134°
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137 The Administrative, Higher Commercial, and Higher Misdemeanor Courts have very few cases, so few that they nearly disappear
from the graph. What may not therefore be evident is that among the different courts only the Administrative Court shows an
increase in incoming cases from 15,536 to 21,612 cases. Due to the small size of the latter courts and lack of data, these three courts
will not be further analyzed in detail in this section.

138 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).

139 The Basic Courts received 1,397,677 incoming cases in 2010 and 901,677 in 2013.

140 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).

59


http://www.mdtfjss.org.rs/en/serbia-judical-functional-review
http://www.mdtfjss.org.rs/en/serbia-judical-functional-review

Part 1: External Performance Demand for Justice Services

16. In the Misdemeanor Courts (the second busiest courts), incoming cases declined by 12 percent
from 2011 to 2013.'*! Around 60 percent of their caseload is traffic cases, and the rest comprises a mix of
minor offences relating to tax, customs, public procurement, corruption, etc.

17. In the Commercial Courts, incoming cases fell by nearly 50 percent.'** The Commercial Courts are
now on a par with Higher and Appellate Courts in terms of caseload size. Such marked declines may well be
related to economic factors, described above. The addition of 31 Commercial Court judges between 2011
and 2012 further decreased average caseloads per judge, leaving judges in Commercial Courts with much
lower workloads than before.

18. In the Higher Courts, the number of incoming cases remains fairly low,*> but some of the volume
of new incoming cases may soon shift from the Basic to Higher Courts. Amendments to the Civil Procedure
Code proposed by the Government in May 2014 reduce monetary thresholds so that lower value cases may

be litigated in the less dense Higher Courts.}#

Figure 5: Number of Incoming Cases in Higher Courts, 2010-2013%
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141 Misdemeanor Court incoming cases fell from 602,761 in 2011 to 532,201 in 2013. Statistics provided by the SCC do not further
disaggregate misdemeanor cases, for which reason separate charts are not repeated here.

142 Commercial Court incoming cases fell from 167,372 in 2010 to 94,417 in 2013. Statistics provided by the SCC do not further
disaggregate commercial cases, for which reason separate charts are not repeated here.

143 There was an expected decline in criminal investigations and a less explicable rise in enforcement, as well as in civil claim appeals
(small appellation).

144 For example, monetary thresholds for review (as an extraordinary legal remedy) have been reduced from 100,000 EUR to 40,000
EUR, although these are unlikely to have a significant impact on the overall numbers of new incoming cases for civil cases in the
Higher Courts.

145 In this and the following charts, readers should note the change in scale to one-tenth the size of Figure 4. Together, Higher and
Appellate Courts currently receive about 20 percent of the number of cases entering Basic Courts, up from about 15 percent in 2010.
Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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19. The Appellate Courts also have a fairly small number of incoming cases (see Figure 6), but the
number is increasing slightly.14¢

Figure 6: Incoming Cases in Appellate Courts, 2010-2013'%
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d. Demographic Differences in Demand

20. There are also striking demographic differences in demand for court services in Serbia, which
cannot be explained by common assumptions. As one might expect, there is a strong relationship between
demand for justice services and the population in the court’s territorial jurisdiction.!*® However, there is no
such relationship between urbanization levels and the litigation rate as shown in Figure 7 below. Thus, the
data do not support the common hypothesis that city-dwellers demand court services disproportionately
more, nor that city courts are the busiest relatively speaking. To the contrary, the data reveal that some rural
and semi-rural areas place significant demand on justice services, while other more urbanized areas have
less demand. This also supports the view that some small courts in less urban areas receive much demand.

Figure 7: Basic Courts — Incoming Cases per 100k Inhabitants vs. Urbanization Level, 20134
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146 Appellate Court data for 2010 would not be representative as this was that court’s first year of operation. The incoming cases may
therefore have been high to accommodate pent-up demand for appeals of civil cases.

147 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).

148 The number of cases in a given court’s jurisdiction correlates somewhat to the size of the population. Hence the larger the
population, particularly the urban population (in discrete amounts) in a particular court’s geographic jurisdiction, the higher the
number of incoming cases as well as the greater the number of dispositions and pending cases.

149 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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21. As expected, there is a strong positive relationship between caseload and incomes in the court’s
jurisdiction;'*® however, there is no such relationship between income per capita and the litigation rate.
Thus, the data do not support the common hypothesis that wealthier individuals avail themselves of court
services disproportionately more, nor that the silent and less well-off remain passive to their justice needs.
To the contrary, the data reveal that some poorer areas place significant demand on justice services, while
other poor areas receive less demand. Courts in some affluent areas receive high demand and others less. ™!

Figure 8: Basic Courts - Incoming Cases per 100k Inhabitants vs. Total Net Income per Capita, 2013>2
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e. Caseloads per Judge

22. Incoming caseload per judge illustrates how demand for justice services matches the supply of
judges.3 Figure 9 shows average caseloads per judge by court type from 2010 to 2013.

23. Incoming caseloads per judge fell dramatically in the Basic, Higher, Commercial, and Appellate
Commercial Courts. Oddly, incoming caseloads per judge in Higher Courts are now lower than in either the
Appeals Court or the SCC.

150 Cases often concern money or economic activity. Consequently, the higher the total net income in a given court’s geographic
jurisdiction, the higher the number of incoming cases, dispositions, and pending cases that a court will likely experience.

151 For a more detailed discussion on the relationships between geographic, demographic, socio-economic factors, and court
caseloads, see the Fiscal Impact Analysis of the draft Free Legal Aid Law, World Bank 2013, which includes a more extensive
econometric analysis.

152 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).

153 Incoming cases per judge provide a proxy for judicial caseloads and are used by the CEPEJ and others as the best indicator of
demand for court services. They represent the workload of a judge in an environment where clearance rates are approximately 100
percent and backlogs are manageable — i.e. that each year the number of incoming cases will comprise to the number of cases in
work, although the actual cases will change. In Serbia, the actual total caseloads (the ‘full dockets’) are larger, particularly in Basic
Courts, due to backlogs. However, those backlogs do not reflect workload, because many are inactive and unattended or involve
little judicial work (such as enforcement cases). For backlog reduction, see the Efficiency Chapter. For options to manage workloads,
see the Governance and Management Chapter.
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Figure 9: Caseload per Judge by Court Type, 2010-2013%
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24. The fall in average incoming caseloads per judge is cause by two factors: the marked declines in

155

incoming cases, along with an increase in the number of judges.
If all Serbian caseloads were to be divided by the total number of
judges for new or reworked demand (excluding judges and caseload
for the SCC), Serbia would count 632 cases per judge, which is a
drop of around one-third from 965 cases per judge in 2011.%¢

Average workloads per judge
across Serbia have fallen by
around one-third from 2011 to
2013.

25. The demand pressures facing Serbian judges are far lower than the EU average and continue to
decrease. As discussed above, Serbia receives roughly the same number of incoming cases to population
than EU Member States. However, Serbia has around double the number of judges-to-population than EU
Member States to service that demand. In Serbia, there are around 39 judges per 100,000 inhabitants,*>’
whereas the EU average is 21.5 judges per 100,000 inhabitants.'®®

26. On average, Serbian judges receive less half the number of incoming cases per judge than their
counterparts in EU Member States. According to CEPEJ, the average number of incoming cases in EU
Member States was 840 first instance non-criminal cases per judge o serbian iud
in 2012, whereas in Serbia, the average was 350 per judge.™ n average, Serbian juages
e ) . 160 receive less than half the number
Serbia’s figures may also be generous, given caseload inflation. ) ’ udae th
This data suggests that Serbian judges may be less efficient than EU oflr.wcom/ng cases ;?erju ge than
. . . their counterparts in EU Member
counterparts, since about twice as many judges are needed to Stat
process a similar level of demand.'®! If the two EU outliers which ates.
have very high caseloads per judge are removed from the equation, the EU average is lowered to 453 cases
per judge.'® Even on these more conservative calculations, Serbia has on average 23 percent lower first

154 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).

155 Given differences in how courts are organized and data are kept, this Report does not present a comparison with EU Member
States. Instead, it includes only a comparison of overall Serbian caseloads.

156 These are rough measures and do not take into account how cases are distributed among courts. However, the figures
demonstrate the relationship between overall human resources (or judges, in this case), and the size of demand for court services.
157 Based on 2013 data. This represents an increase from 33.7 per 100,000 inhabitants in Serbia in 2010.

158 For EU data, see EU Justice Scoreboard 2014 (based on 2012 data). This represents a slight increase from 21.3 judges per 100,000
inhabitants in 2010.

159 For EU and Serbian data, see CEPEJ Final Evaluation Report 2014 (based on 2012 data). This figure was calculated on the number
of incoming non-criminal cases in first-instance courts.

160 Current estimates may be lower still, because incoming cases fell in Serbia from 2012 to 2013.

161 These are rough measures because jurisdictional differences between countries leads to different estimations of incoming cases.
162 penmark receives the largest number of incoming cases per judge, at 7,554 cases per judge, partly because it counts in its non-
litigious caseload over 2 million land registry cases. Austria also has a high number of incoming cases per judge, at 2,255 cases per
judge, partly because it counts in its non-litigious caseload over 1 million enforcement cases and over 600,000 land registry cases.
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instance non-criminal caseloads per judge than EU Member States.

27. Serbia also has a lower average number of incoming cases per judge than most of the EU11
Member States in its region.'®® For example, in Croatia the average incoming caseloads per judge are over
62 percent higher than Serbia, with 568 incoming cases per judge in 2012. Croatia provides a more direct
comparison, given its similar legal tradition, although it has a slightly higher judge-to-population ratio and a
slightly lower staff-to-judge ratio. Slovenia has nearly triple the number of incoming cases per judge of
Serbia, with an average of 939 incoming cases per judge in 2012.%% In all, the data suggest that the demand
pressures facing Serbian judges are generally milder than those facing judges in EU Member States in the
region.

28. In Basic Courts, the average caseload is 634 cases per judge; however, there are substantial
differences in workloads among those courts. As Table 1 indicates, these differences are not related to the
size of the court. Judges in some small courts are very busy, while others in some larger courts are less busy.
In an exemplary performance, the Zrenjanin Basic Court with only 27 judges has the highest workloads of
919 average incoming cases per judge. The Belgrade First Basic Court counts 234 judges and 846 average
incoming cases per judge. Meanwhile, the second largest Basic Court, the Basic Court in Novi Sad, has 123
judges with a much lower average of 507 incoming cases per judge, well under the average of 634 cases per
judge. These figures suggest that the general myth that ‘Belgrade is always the busiest’ is not supported by
the data. The two least over-burdened courts in 2013 were Kosovska Mitrovica with 62 incoming cases per
judge, and Sabac with 341 incoming cases per judge.

29. In 2013, the busiest Basic Court had over 15 times the number of incoming cases than the least
active Basic Court. However, if the low-end outlier (Kosovska Mitrovica) is taken out of the equation, the
range improves to around 3:1. In 2012, the Basic Court average was higher at 881 incoming cases per judge,
but there was wide variation ranging from 1,392 incoming cases per judge in Belgrade First Basic Court to
158 incoming cases per judge in the least busy court. It is concerning that the busiest courts are routinely
carrying at least three times the workload per judge of the least busy courts.

30. The lower workloads in 2013 were a result of a 50 percent drop in enforcement incoming cases in
Basic Courts. The decline of incoming enforcement cases affected virtually all courts, but in some courts,
such as the Belgrade First, Belgrade Second, Vrsac, Loznica, Pancevo, and Subotica, the decline ranged from
one-third to over one-half.®® It is worth noting that 634 (or even 881) incoming cases per year are not
generally considered an excessive workload for a Basic Court judge.

Serbia too counts its non-litigious caseload, including large numbers of enforcement and verification cases, but the removal of these
two outliers provides a more consistent picture of average caseloads per judge across the EU.

163 E|lsewhere in the region, Romania has an average incoming cases per judge are over 33 percent higher than Serbia, with 427
incoming cases per judge in 2012. Romania also has half the judge-to-population ratio and half the staff-to-judge ratio to service that
demand. Bulgaria has a lower number of incoming cases per judge (at 175) and has a lower judge-to-population ratio and a lower
staff-to-judge ratio. Hungary has a similar number to Serbia, with an average of 408 incoming cases per judge in 2012. However,
Hungary has a lower judge-to-population ratio and a lower staff-to-judge ratio to service that demand.

164 precise figures on the composition of Slovenia’s caseload were not avaialble for 2012. However, based on earlier year estimates,
over one-third of Slovenia’s caseload comprises land registry and business registry cases. If that discount is applied to the 2012
figures, Slovenia would have around 75 percent more incoming cases per judge than Serbia. Slovenia also has a slightly higher judge-
to-population ratio and a lower staff-to-judge ratio.

165 Gijven prior comments on issues of counting enforcement cases as actual court cases, their declining importance contributes to a
more realistic picture of workloads.
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Table 1: Average Caseloads per Judge in Basic Courts (2013)%®

cout | meoming | NS [Comlontsrer | o | g | Neof | Cuseonds
Cases Cases

First Belgrade 206,424 234 882 |Nis 55,522 86 646
Second Belgrade 34,555 40 864 [Novi Pazar 16,251 25 650
Bor 9,862 13 759 |Novi Sad 62,413 123 507
Valjevo 28,271 45 628 |Pancevo 19,586 40 489
Vranje 22,237 57 390 |Paracin 13,902 27 515
Vrsac 8,322 17 490 [Pirot 12,928 15 861
Zajecar 18,030 23 784 |Pozarevac 24,791 44 563
Zrenjanin 24,800 27 919 [Pozega 10,847 16 677
Jagodina 12,372 26 476 |Prijepolje 6,151 12 513
Kikinda 10,958 14 783 [Prokuplje 14,135 25 565
Kosovska Mitrovica 2,936 47 62 |Smederevo 20,190 34 594
Kragujevac 36,000 70 514 |Sombor 22,066 32 690
Kraljevo 22,131 30 738 Srl\;ir:rsokvaica 26,130 38 687
Krusevac 27,837 40 696 |Subotica 21,351 36 593
Leskovac 35,766 52 688 |Uzice 18,957 22 862
Loznica 9,535 19 502 |Cacak 21,927 34 645
Negotin 9,225 15 615 |Sabac 15,329 45 341
31. The graph below demonstrates the nearly random distribution of caseloads vis-a-vis court size. If

all judges had similar workloads, the graph would arrange all courts along a horizontal line representing a
nearly equal number of new incoming cases per judge. Instead, the majority of courts are nearly clustered
toward the left-hand side of the graph. Smaller and medium size courts show caseloads across nearly the
entire range, suggesting that some small courts are very busy (with nearly 1,000 incoming cases per judge)
while others are far less busy (with around 50 cases per judge).

Figure 10: Relationship Between Average New Incoming cases per Judge and Size of Court (measured by
number of judges) in Basic Courts, 20136’
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166 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).
167 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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32. There is much variation in workloads even within individual courts. Judges and stakeholders
reported to the Review team that caseloads varied significantly within courts, with some judges far busier
than others. The Review does not assess individual judges’ performance and thus did not seek statistical data
on this point.

33. The problem of unequal caseloads has persisted over time. Some stakeholders suggested that the
2010 change to the court network reflected the ideal where judges were ensured equal caseloads, but that
variation crept in since that time. However, this view is not supported by the data, which show that
caseloads per judge were starkly uneven in 2010 and 2011 as well. Figure 11 shows caseloads per judge in
2011 following the court network change, with some very active small courts and some larger courts less so.
Since 2011, the drop in average caseloads has done little to rectify their highly unequal distribution. This
finding suggests that management of caseloads across the judicial system has been persistently weak, and
that successive reforms and reorganizations have failed to equalize workloads.

Figure 11: Relationship between Incoming Cases per Judge and Size of Court in Basic Courts, 20111
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34, Data availability regarding prosecution services is much more limited than for courts. In PPOs,

there is no unified electronic system for case management and, as with the courts, there is no case-
weighting system. As a result, it is difficult to analyze the existing workloads or the efficiency of workloads
and case processing. Moreover, the prosecution service is undergoing the largest reform it has experienced
since its establishment.

35. The introduction of prosecution-led investigation under the new CPC is dramatically increasing the
caseloads of the prosecution offices and expanding their roles and obligations. By altering the amount and
nature of their work, the CPC will change how the prosecutors measure and manage their performance.

36. Table 2 below outlines the caseloads in prosecution offices in 2011 and 2012.'%° The number of
motions for criminal investigation amounted to 331,336 by the end of 2012, an increase from 2011 to 2012
of 7.30 percent. In that period, prosecution offices worked on 11,048 new cases and handled 13,798 cases in
the appeals procedure. To date, prosecution offices have rarely faced problems with backlogs. Under Serbian
law, a case may remain open for more than two years with the prosecution as long as the initial motion for

168 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
1692013 data are not available.
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opening a case was filed with an investigative judge in a court or the request for additional investigation was
forwarded to the police. Prosecutors are reported to ‘clear their desks’ more readily than courts because
they can return more unsubstantiated cases to the police requesting further information.

Table 2: Prosecution Caseloads, 2011 and 20127°

2012 2011 Percentage
Change
Total number of motions for criminal investigations 331,336 308,810 Increase of
7.29%.
Criminal acts 255,049 241,340 Increase of
5.68%
Total caseload in Republic Prosecutor Office 11,048 10,787 Increase of
2.41%.
Total caseload of 2" instance appeals 13,798 6,304 Increase of
118.87%
Total caseload of 3rd instance appeals 27 0
37. With the introduction of the new CPC, approximately 38,871 cases were transferred from courts to

prosecution offices. There are no statistics about the age structure of these cases. However since the
prosecution is now responsible for investigations, several cases will certainly fall under the backlogged cases
category. Paired with the fact that no investigative judges opted for transfer to the prosecution service, a
significant pressure is put on prosecutors and deputy prosecutors.

38. At the end of 2013, Serbia had 705 prosecutors and deputy prosecutors. An additional 36 deputy
prosecutors were appointed to the Basic Prosecutors’ Offices in May 2014 based on the premise that
workloads will increase.'’ Also, the number of Basic Prosecution Offices expanded from 34 to 58 under the
new court network, effective January 1%, 2014. However, no substantive investments were made in IT,
equipment, or infrastructure to support the work of the newly established Prosecutor’s Offices. Therefore,
many prosecutors and deputy prosecutors languish with sub-standard or insufficient equipment.

39. The prosecution service now faces multiple challenges. There is not enough information to analyze
performance and efficiency under the new CPC, and the prosecution service has a limited framework in
which to conduct it. There is a need for more resources, but it is difficult to estimate the amount, type or
where they would best be allocated. Some preliminary analysis was undertaken in late 2013 based on
existing resource allocations for criminal investigations in courts. However, this was insufficient to measure
objective needs. Investment in IT and case-management software is a top priority to enable the generation
of more reliable information on the caseloads, performance, and efficiency of prosecution services. Analysis
of these data will be critical to understanding the effectiveness of CPC implementation and identifying any
corrective measures along the way.

170 SPC Annual Report, 2012.
171 A total of 45 positions were announced and are expected to be filled in 2014.
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2. Efficiency in the Delivery of Justice Services

Chapter Summary

1. System efficiency is a significant challenge facing the Serbian judiciary but is improving in some
areas.
2. Production and productivity in courts has improved over the last three years, but more should be

done to address pockets of under-performance. Clearance rates rose and are currently in line with EU
averages, but this success is due largely to declines in incoming cases, and given the amount of resources
they could have been higher.?2 There is significant variation across courts, but few courts produced a less-
than-100 percent clearance rate by 2013. The average case dispositions per judge are in the acceptable
range but vary markedly by court type and court location.'’”® Average case dispositions per judge have
declined in the last two years in Basic, Commercial, and Misdemeanor Courts, again to due to a reduction in
incoming cases and an increasing number of judges. It appears that judges generally dispose of about the
same number of cases that they receive — whether that figure is big or small — without much impact on case
backlogs. Many courts resolve fewer cases per judge than could be reasonably expected, and many judges
resolve fewer cases than their colleagues. If the output of the worst performing courts could be lifted to the
current average, productivity would be in line with performance in EU11 countries. Judges across Serbia
would then have more time to contribute to other important functions that support the attainment of
Chapter 23 standards, including training.

3. In terms of timeliness of case processing at first instance, the picture is also mixed but improving.
Serbia’s pending stock of unresolved cases per 100 inhabitants is high in comparison to EU averages,
although this is improving for civil and commercial cases. Congestion rates remain high at around 1.41 and
are particularly high in Basic, Commercial, and Misdemeanor Courts. On average, new cases proceed
through the system relatively smoothly: as a result the average age of resolved cases is relatively young
across all case types. However, backlogs persist because old cases remain ‘stuck’ and many inactive cases
remain on the books. Although the case management systems are capable of producing Ageing Lists of
Unresolved Cases, they are not routinely produced and so Court Presidents do not generally analyze them.
This is unfortunate because Ageing Lists are perhaps the most useful tool available to track timeliness in case
processing. The Functional Review developed an Ageing List for the purpose of this report, and it highlights
an alarming number of cases that remain pending after three, five, and even ten years. These old cases are
unlikely to meet the timeliness requirements of the European Convention on Human Rights (ECHR) and they
thus require particular attention. The time to disposition of resolved cases in days varies markedly by case
and court type. The time to case disposition is short in Higher Courts (98 days) but long in Basic Courts (736
days). In civil and commercial litigation, Serbia’s time to case disposition is reasonable and in line with EU
averages. Whereas in enforcement cases, timeliness is intractably long and far worse than elsewhere in
Europe. Unsurprisingly, user perceptions of timeliness remain negative, and the long duration of cases
frustrate court users. Furthermore, data on the timeliness of first instance proceedings does not reflect the
full user experience, as appeal rates are high and the ‘recycling’ of cases through re-trials is too common,
and this further prolongs the ultimate resolution of disputes for the parties.

172 For example, the judiciary maintained average clearance rates over 100% across most court types and case types during the
period when more than 800 judges and prosecutors were absent from work during the failed re-appointment process. Their gradual
return to work by 2013 should have significantly boosted clearance rates that year. Combined with falling incoming cases, clearance
rates in 2013 could have increased dramatically. Instead, clearance rates remained about the same, and actually fell in all Higher,
Appellate, Commercial and Misdemeanor Courts. This suggests that there is much capacity within the system to do more to tackle
caseloads.

173 For example, the Higher Courts currently produce fewer dispositions per judge than the SCC, and judges in the busier Basic Courts
dispose of three times the number of cases than their colleagues in the least busy Basic Courts.
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4, Effective enforcement underpins the justice system, and on this indicator Serbia lags far behind EU
Member States. Enforcement cases comprise much of the backlog and cause most of the congestion and
delays in courts. Enforcement departments within courts are often poorly staffed and exhibit low morale.
Much of the problem relates to unpaid utility bills, which make up around 80% of the enforcement
caseload.’ While recent reforms will ensure that many new monetary enforcement cases, including utility
bill cases, are now channeled to private enforcement agents instead of to courts, and ongoing monitoring of
this profession will be required to ensure their effectiveness in dealing with these cases. Meanwhile, the
elimination of the existing backlog of old enforcement cases in courts will require specific measures.’”> On a
positive note, remedies are available. Mass resolution (purging) of cases has proven successful at the
Belgrade First Basic Court, and this experience could be replicated in other courts. Targeted evidence-based
approaches have also shown some promise in the Vrsac Basic Court. By contrast, enforcement cases that do
not relate to utility bills, such as the enforcement of court judgments, proceed relatively smoothly, though
there remains room for improvement.

5. A range of procedural inefficiencies cause frustration among court users and practitioners and
contribute to delays. Service of process is required at each step of the process, and unnecessary delays here
cause a ricochet effect through the system. Avoiding service of process is relatively easy; on average at least
57% of attempts at service of process fail. Stakeholders are unanimous that the Postal Service is ineffective
and it has little incentive to improve whilst it charges the courts per attempt of service. Related cases are
rarely joined (and even claims and counter-claims are not routinely joined) resulting in duplication. However,
judges are unlikely to change that behavior and join cases more often whilst ever they are monitored on the
raw quantity of their resolved cases. Time management in courts is often poor. Hearings are held only in the
mornings, despite a lack of courtrooms. Some courts use existing case management software to schedule
hearings, while others rely on manual diaries which are less reliable and more time-consuming than their
modern equivalents. Routinely, there is a long delay in scheduling the first hearing in a case and an average
three-month time lag between hearings. Case processing practices are outdated, including disjointed
hearings and the manual exchange of case information. Case files get misplaced and take a long time to
transfer from one court to another. Preparatory departments have shown some promise, but many courts
have been slow to establish them, often due to lack of space or reluctance on the part of judges to part with
‘their’ assistants.!’® Hearings are often cancelled or adjourned because of the non-appearance of prisoners
or expert witnesses: this is often due to poor coordination between courts and critical service providers,
which is exacerbated by the growing arrears owed to these providers. An excessive number of hearings do
not contribute to resolution of the case, suggesting that judges are not using their powers to actively
manage their cases. For their part, attorneys perpetuate procedural inefficiency in the courts, and they have
little incentive to change behavior whilst ever they are paid per hearing.

6. Procedural abuses by litigants often go unmanaged, as do frivolous claims and appeals. Trial judges
fail to exercise their powers to curtail abuses due to a range of factors, including fear that their decisions
may be overturned by appellate courts, their close relationships with attorneys, as well as a general dynamic
of torpor within courts. In some areas however, stronger procedural laws, including tougher sanctions, as
well as greater clarity from appellate jurisdictions, may assist judges to be more proactive in case
management.

7. Efficiency in the delivery of prosecution services is also a concern, but a lack of data inhibits more
detailed analysis in this Review. The prosecution service is also undergoing profound change in the

174 At the end of 2013, around 2 million enforcement cases remained unresolved in the Basic Courts, of which around 1.7 million
related to unpaid utilities bills.

175 Some have suggested that private enforcement agents should also be allocated old enforcement cases, but the Functional Review
advises against this.

176 preparatory departments are designed for medium and larger sized courts, where judicial assistants and court staff work together
in a pool to ensure that procedural requirements are met and that cases are ready for hearing.
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transition to a prosecution-led adversarial system under the new Criminal Procedure Code (CPC). The
transfer of more than 38,000 investigation cases from Basic Courts to PPOs reduced inventory in the courts
but created a new backlog for prosecutors, which they are struggling to process. New obligations have also
expanded their scope of works, and they are ill-equipped to deal with these. Work processes require review
to adapt to this new environment.

8. Meanwhile, the efficiency of administrative services'’’ is high and improving, but unfortunately
many of these functions will soon be taken from courts. The time required to complete verification tasks
has reduced by one-third from 2009 to 2013, and in at least half of all cases, verification can be completed at
one location within a half-hour. User satisfaction is often over 70% and has increased on most aspects
between 2009 and 2013. Perceptions of the conduct and competence of staff has also improved.
Nevertheless as part of a controversial reform to create private notary services, these tasks are scheduled to
be transferred in 2015 from courts to private notaries. It is unclear what problem this aspect of the reforms
is seeking to solve, given high existing levels of satisfaction with verification services. If courts were to be
able to compete with notaries for basic verification tasks, they would be well-placed to provide good value-
for-money services. If courts do lose these functions, significant staff reductions should be expected to
follow.

a. Production and Productivity of Courts

9. This section reviews three basic indicators regularly employed to measure judicial efficiency: total
dispositions, dispositions per judge, and clearance rates, corresponding to Indicator 1.1 of the
Performance Framework. The section examines variations among types of courts, courts of the same type,
and types of cases. Each indicator is explained in its respective subsection. Analysis is inhibited by the
absence of a case-weighting methodology.'’®

i. Case Dispositions

10. The absolute number of dispositions realized annually is a measure of production or of ‘system
productivity’. This is not a usual comparative and cross-country indicator because, like caseloads, absolute
numbers require context.'’® Nonetheless, in a single country, tracking disposition numbers across time is
useful for assessing performance, particularly for management purposes. Rising or falling numbers of
dispositions, overall or by court type, can help guide redistribution of resources, signal problems requiring
further exploration, or be used to assess the results of reform initiatives. For example, if more criminal
investigations and trials are completed under Serbia’s new Criminal Procedures Code 2013 (CPC), the
transfer of investigations to the prosecutors could be considered to have enhanced efficiency. If adding
judges or setting production targets produces significantly more dispositions, the measures have had their
intended impacts. Disposition numbers can also be used as budgetary targets and the basis for budgetary
requests. The Netherlands uses this system. Dutch courts not meeting their disposition targets return all or a
part of the extra funds.

177 This includes verification of documents and related services provided by courts.

178 For further discussion of workloads and caseloads, see the Governance and Management Chapter.

179 An international comparison would be possible were there an indicator comparable to litigation rates (incoming case/population).
However, no such ‘disposition rate’ indicator exists.
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11. As shown in Table 3 below, total annual dispositions vary considerably across court types. As
discussed in the Demand Chapter, incoming cases were either stable or declining in number over the period.
Thus, an increasing number of dispositions would suggest that judges were able to address (or at least not
increase) their backlog, as further elaborated below.

180

Table 3: Total Dispositions (Resolved Cases) by Court Type and Case Type

2010 2011 2012 2013
Basic Courts 846,358 1,731,319 1,297,816 1,146,239
Civil litigious cases 171,559 209,539 215,180 223,388
Civil non-litigious cases 178,438 199,201 219,295 190,599
Criminal investigation 184,823 247,094 238,162 139,436
Criminal post-investigation (trial) 47,049 51,207 65,089 64,113
Enforcement 262,479 1,022,267 558,078 528,209
Higher Courts 102,855 114,048 110,049 119,962
Civil litigious cases 50,248 61,373 53,515 64,544
Civil non-litigious cases 2,968 2,944 3,428 4,391
Criminal investigation 17,548 16,239 15,733 13,848
Criminal post-investigation (trial) 28,812 29,684 33,529 31,371
Enforcement 3,279 3,808 3,844 5,808
Appellate Courts 69,391 72,154 78,513 82,274
Civil litigious cases 39,802 38,253 40,755 39,840
Civil non-litigious cases 795 594 449 2,608
Criminal post-investigation (trial) 28,794 33,307 37,309 39,826
Commercial Courts 139,601 134,468 145,670 99,975
Commercial Appellate Court N/A 15,224 13,501 12,207
Misdemeanor Courts 567,066 644,845 601,648 562,612
Higher Misdemeanor Court N/A 33,042 32,854 27,421
TOTALS 1,725,271 2,745,100 2,280,051 2,050,690
Figure 12: Total Dispositions (Resolved Cases) by Court Type, 2010-2013#!
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180 Numbers indicate ‘resolutions at the instance.” They do not necessarily signify final dispositions for cases appealed and remanded
for retrial. Where they do include such cases, the numbers may involve a double counting for lower instances (first disposition and
then disposition on retrial). Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-
review).

181 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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12. The Basic Courts made a remarkable upward leap between 2010 and 2011, nearly doubling the
number of dispositions, but fell back significantly in 2012 and 2013. There were positive trends in all cases
except enforcement and criminal investigations, which were affected by legislative reforms and consequent
declines in new filings. In these two areas, future disposition levels will only rise if more backlogged cases are
resolved.

13. The performance of Commercial Courts was less positive. Commercial Courts reached a peak in
dispositions in 2012, but declined in 2013, likely due to a decrease in incoming cases. Despite lower
caseloads in 2013, judges appear not to have turned their attention to backlog reduction, as they had in
2012.

14. Misdemeanor Courts reduced dispositions between 2011 and 2013, again due to a fall in incoming
cases. As discussed below, while all courts have a backlog they could attend to, output seems best explained
by input. As courts receive fewer cases, most seem to cut back on their output correspondingly rather than
compensating the difference with a concerted backlog reduction effort.

ii. Dispositions per Judge

15. Judicial (as opposed to ‘system’) productivity is measured by calculating the ratio between the
number of resolved cases and the number of professional judges within each court. A review of average
dispositions per judge across the major types of courts (Figure 13) shows significant variations over time. The
Basic and Commercial Courts have shown the largest and most significant drops, while the Appellate, Higher,
and Misdemeanor Courts remained relatively stable.

Figure 13: Average Dispositions per Judge, 2010-2013182
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16. After a remarkable rise in dispositions in 2011,'3 dispositions per judge In Basic Courts dropped

between 2012 and 2013. As detailed below, dispositions rates among individual courts showed considerable
variation. However, the decrease in 2012 and 2013 were consistent across all Basic Courts as result of a
combination of declining incoming cases and a lesser push to reduce backlogged cases.

182 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).
183 This rise in dispositions was due to the resolution of a large number of enforcement cases. For a further discussion on
enforcement, see the Enforcement section below.
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17. Dispositions per judge are far lower in the Higher and Appellate Courts. When asked, judges
reported this is possibly due to their more complex work, and that they usually work in panels. However,
judges in the Commercial Courts also deal with complex cases and sit in panels as commonly as the Higher
and Appellate Courts do. Yet, despite a declining performance, Commercial Courts manage a disposition rate
per judge that is almost double that of Higher and Appellate Courts. This may support the long-held view
that specialization reaps a dividend in terms of the productivity of judges. Such a productivity dividend was
emphasized to the Review team in interviews, and many stakeholders suggest that some form of
specialization in the daily work of judges, prosecutors, and their staff, particularly in large jurisdictions, could
lead to massive improvements in productivity and uniformity of decision-making.

18. Dispositions per judge in the Higher Courts declined by 23 percent from 2011 to 2013.®* The
appointment of new judges during that period resulted in higher total dispositions but lesser workload, (see
Table 3 above). The Higher Courts also demonstrate considerable variation around the average, with several
courts averaging as low as 154 dispositions per judge, while others averaged 450 dispositions per judge. As a
result, some Higher Court judges have resolved over three times the workloads of other Higher Court judges
in the same period.

19. Appellate Courts managed a steady increase in disposition rates despite maintaining the same
number of judges from 2011 to 2013. As shown further below, the Appellate Courts also improved other
performance indicators over the period.

20. Commercial Courts averaged 636 dispositions per judge in 2013. This is much lower than the 925
dispositions per judge in 2012 and preceding years.!®> There is much variation across Commercial Courts.
Belgrade has a huge impact on the Commercial Court average, receiving nearly half of all commercial
incoming cases and delivering over one-third the dispositions. There are a few other Commercial Courts with
consistently high disposition rates, but the remaining courts are typically well below the average for
Commercial Courts. Still, the overall performance is higher than Higher or Appellate Courts.

21. Judges working in the Misdemeanor Courts produced an acceptable average 1,060 dispositions per
judge in 2013, but there is much variation between Misdemeanor Courts. Disposition rates range from 156
dispositions per judge to 1,466 (in the Smederevo Misdemeanor Court). Still, misdemeanor cases are, by
their nature, relatively quick to resolve. Thus, courts with disposition rates below the average, and in
particular the 14 courts (out of 45) with fewer than 900 dispositions per judge, could be encouraged to do
more. If all Misdemeanor Courts could average what Belgrade produces (1,365 dispositions per judge), only
412 Misdemeanor Judges would be needed full-time to manage the caseload. The remaining 100 or so
judges could then contribute to other performance improvements, such as rotational training and
managerial functions in courts. In contrast with the Basic Courts, there are only a few instances where the
number of judges seems out of sync with demand.

22. In Basic Courts, the average of dispositions per judge was 806 in 2013, a decline from 959 in
2012.1%¢ Table 4 shows average dispositions per judge in all Basic Courts. Dispositions per judge vary
significantly across Basic Courts, ranging from 60 to 1,427 dispositions per judge.

184 Higher Courts averaged 400 dispositions per judge in 2011 and 327 dispositions per judge in 2013.

185 This reduction was occurred nearly across the board. Only one court, the Commercial Court in Kragujevac, raised its average
dispositions slightly over 2012. In other courts, the number dropped significantly, by as much as 50 percent for some. Only the 30
percent decrease in incoming cases enabled these courts to maintain a clearance rate of over 100 (see discussion on clearance
rates).

186 This does not count courts, which did not submit data.
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Table 4: Total Dispositions and per Judge, Basic Courts (2013)¢’

Basic Court Dispositions | Judges J::;e Basic Court Dispositions | Judges | PerJudge
First Belgrade 33,871 234 1427 | Nis 64,878 86 754
Second Belgrade 44,924 40 1123 | Novi Pazar 16,232 25 649
Bor 12,502 13 962 | Novi Sad 81,398 123 662
Valjevo 31,620 45 703 | Pancevo 30,896 40 772
Vranje 24,121 57 423 | Paracin 15,052 27 557
Vrsac 11,461 17 674 | Pirot 11,699 15 780
Zajecar 17,593 23 765 | Pozarevac 31,137 44 708
Zrenjanin 27,447 27 1,017 | Pozega 11,854 16 741
Jagodina 14,363 26 552 | Prijepolje 6,938 12 578
Kikinda 13,337 14 953 | Prokuplje 16,488 25 659
Kosovska Mitrovica 2,842 47 60 | Smederevo 23,449 34 690
Kragujevac 44,761 70 639 | Sombor 23,796 32 744
Kraljevo 26,649 30 888 | Sremska 35,847 38 943

Mitrovica
Krusevac 25,810 40 645 | Subotica 28,023 36 778
Leskovac 36,871 52 709 | Uzice 18,585 22 845
Loznica 12,615 19 634 | Cacak 19,689 34 579
Negotin 9,985 15 666 | Sabac 19,506 45 433
23, In Basic Courts, dispositions per judge do not correspond to court size. Medium size courts reach

some of the highest disposition rates.’® The smallest courts (furthest to the left on the graph) are arranged
nearly in a vertical line, from fewest to relatively high dispositions per judge. This suggests that some small
courts are highly productive, while other small courts are not.*®

Figure 14: Relationship between Dispositions per Judge and Size of Basic Courts (measured by number of
judges), 201319
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187 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).

188 For example, the 40 judges in Belgrade Second Court average 1,123 dispositions each. Sremska Mitrovica with 38 judges averages
943 dispositions per judge, while other medium-sized courts lie toward the middle or even lower disposition rates.

189 This is not surprising given the only slightly linear and somewhat inverse correspondence between numbers of incoming cases
and of judges. A similar pattern is found in Higher, Commercial, and Misdemeanor Courts. With only four Appellate Courts, there are
too few observations to generalize.

190 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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24, Despite the significant variations both in incoming cases per judge and dispositions per judge,
there is a close relationship between the two variables (see Figure 15). The relationship suggests that
judges tailor their output to their input to a large extent. Where the number of incoming cases is low,
productivity is low as well, but when the workload increases, judges work more productively. This
relationship has been found in other countries.'®® Serbian judges appear to resolve slightly more than the
number of cases they receive, but their productivity is closely linked to their incoming caseload.

25. The close relationship may be due to prevailing productivity norms, which informally require
judges to meet around 20 dispositions per month.'*? Several judges report that they monitor their norms,
with a focus on getting cases ‘out the door’, and once targets are reached they report feeling more
comfortable to relax their pace of work. However, the theory does not explain why there are so many judges
with low dispositions per judge.

Figure 15: Relationship between Caseloads per Judge and Dispositions per Judge in Basic Courts, 20139

1,000 Belgrade
First
-
900 * e . ® 3832
800 * ‘
L 4

@ 700 -
T * %,
=]
= 600 * o
5 e
2 500 H—.
S Kosovska
§ 400 Mitrovica .
iy -
o 300

200

100

® 62
- 200 400 600 800 1,000 1,200 1,400 1,600
Filings per Judge
26. The relationship between incoming cases and dispositions is even stronger for Misdemeanor,

Higher, and Commercial Courts. Variations in disposition rates show no relationship to size of court, except
that the largest court (always in Belgrade) has one of the highest disposition rates. The rates among other
courts in each category are distributed nearly randomly when compared to court size. All are nonetheless
strongly correlated with the number of incoming cases per judge.

191 Magaloni and Negrete (2001) reviewed incoming cases and disposition rates for Mexico’s federal courts. They found that when
incoming cases dropped, dispositions rates did as well, suggesting that judges tailored their output to the number of cases received.
192 The defined norms vary by case type and court type. In Basic Courts, the requirement is: 14 per month for criminal matters; 20
per month for civil cases; 20 for administrative cases etc. Such productivity norms are based on a 2005 decision of the SCC, but
stakeholders conveyed various views as to whether these norms are still in force. Nonetheless, until they are replaced, judges and
Court Presidents report that they continue to rely on them as a yardstick for judicial performance.

193 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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Figure 16: Relationship between Caseload and Dispositions per Judge in Misdemeanor Courts, 2013%*
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27. The above analysis highlights two conclusions; many courts are resolving fewer cases per judge

than is reasonably feasible, and many judges have fewer cases than their colleague-judges. Dispositions
per judge, and thus overall production (total dispositions), could be increased in each type of court if the low
producers rose to meet the average disposition rate. Second, higher judicial productivity could further
reduce backlogs, especially in the Basic, Commercial, and Misdemeanor Courts where it equals or exceeds
the number of annual incoming cases. Third, if all courts produced at the current average level or above,
fewer judges and fewer court staff would be needed for case processing.

28. Judicial productivity could be significantly improved by setting higher targets — and monitoring
them closely — while ensuring a more equitable distribution of incoming cases.'*®

29. Further, if the output of lower performing courts could be lifted to the average, judges across
Serbia would have considerably more time to contribute to other important functions that support the
attainment of European standards. These could include more robust court management, participation in
taskforces or working groups, knowledge-exchange and collegiums, mentoring of inexperienced judges, and
continuous training at the Judicial Academy.'%®

iii. Clearance Rates
30. While disposition levels are important indicators of productivity, they do not indicate whether

courts are keeping with their workloads: the clearance rate is needed for this.’®’ Clearance rates for all
court types have improved since 2010, and are now consistently over 100%.

194 Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).

195 An alternative, which has been applied elsewhere, would be to reduce the number of judges in courts with a lower amount of
work and transfer them, with their consent and accompanying incentives, to locations of higher need.

1% For further discussion of opportunities to strengthen management training, see the Governance and Management Chapter.

197 The clearance rate is the ratio between the number of resolved and the number of incoming cases (disposed/incoming for any
given year X 100). A rate above 100 implies that courts are able to keep up with the incoming caseload, and reduce accumulated
backlog. A ratio below 100 indicates that a court is accumulating unresolved cases, and transferring them to the following year.

198 2010 rates for Misdemeanor Courts are not included because of concerns with the reliability of statistics.
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31. Increases in clearance rates have been largely due to falls in incoming cases, rather than improved
performance. The sharp drop in incoming cases helped the courts (particularly the Basic, Commercial and
Misdemeanor Courts) to resolve fewer cases without lowering their clearance rates.

32. The data demonstrate that clearance rates should have been much higher, and in future there is
capacity within the courts to do much better. With significantly fewer incoming cases in 2011 to 2013,
clearance rates could have been higher, as judges resolved their incoming cases and attended to the
backlog. Rather, clearance rates have been merely sustained or fallen slightly in 2013. Manpower is also a
factor here. The fact that the court system maintained clearance rates of over 100% across most court types
and case types in the absence of over 800 judges and prosecutors through 2011 and 2012 is telling.*® One
would expect that following the return of over 600 judges by 20132 that clearance rates would have
boosted to reflect their return to work, but clearance rates changed only marginally. Looking towards 2014
and beyond, there is clearly capacity within the system to increase these clearance rates and thus reduce the
backlog.

Figure 17: Clearance Rates by Court Type, 2010-2013%
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199 Non-reappointed judges and prosecutors actually stopped work in 2010; however given the various upheavals in that year the
2010 clearance rates can be expected to be modest.

200 After the failed re-appointment process, approximately 632 judges returned to work in tranches from 2010 to 2013. The largest
tranche was towards the end of 2012, following decisions of the Constitutional Court.

201 pMegadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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33. The average clearance rates by court type obscure the significant variation among individual
courts. This is best illustrated by the Basic Courts (Figure 18).

Figure 18: Clearance Rates for Individual Basic Courts, 2011-20132%
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34. Basic Court clearance rates have improved significantly since 2010. Although some of the highest

rates were achieved in 2011 or 2012, there are still many courts with rates well over 100 in 2013. For both
2011 and 2013, the system-wide clearance rate for Basic Courts was 127 percent, with a drop to 109 percent
in 2012. However, in 2011, Belgrade First Basic Court raised the entire average, compensating for many
courts that remained below 100. In 2012, more courts improved their rates, and Belgrade First dropped to
sixth place. By 2013, only a few courts reported clearance rates below 100 percent, including Cacak,
Krusevac and Pirot.

35. For the Higher Courts, the overall clearance rate rose steadily from 88 to 107 percent. Belgrade
and Novi Sad, with over half the dispositions between them, largely raised the average score for 2013, with
rates of 120 and 124 respectively. Unfortunately, the least busy Higher Courts remained below 100: with
lower workloads, judges in those courts could have at least resolved as many cases as they received.

36. The Appellate Courts produced an overall clearance rate of around 100. The clearance rate could
have been higher in 2013, except that the Appellate Court in Belgrade, which represents around one-third of
all incoming cases and dispositions, brought down the average with its 95 percent score. However, the
variation around the mean was relatively slight.

37. The Commercial Courts’ improvements were due to the steady decline in incoming cases and the
addition of 16 judges in 2012. However, despite an especially large drop in incoming cases in 2013, the
higher clearance rate was not maintained for that year. Belgrade, with one half to one third the dispositions
and incoming cases, played a critical but not always positive role. Although very few courts scored under 100

202 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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in either of the last two years, with falling workloads, higher rates and thus a reduction of backlog should
have been entirely feasible.

38. The average clearance rates for the Misdemeanor Courts remained fairly stable, dropping only by
a point in 2013. While the clearance rates in many courts slipped in 2013,2°® most individual courts were
within 10 points on either side of the annual average, and a few reached 120 at least once.

39. Serbia’s clearance rates are broadly consistent with EU averages, but with significant variations.2*
This is an improvement on previous performance. Still, as Serbia has nearly twice the European average for
judges per 100,000 inhabitants, and a declining number of incoming cases, it would be surprising had it not
done s0.2%

Figure 19: Overall Clearance Rates (excluding criminal cases), Serbia and EU Average, 20122
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Figure 20: Clearance Rates by Case Type (excluding criminal cases), Serbia and EU Average, 2012”7
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203 For example, the Raska Misdemeanor Court was a star performer in 2011 with a clearance rate of 151%, but its rate fell to 121
percent by 2013. Only two Misdemeanor Courts, Prijepolje and Trstenik, maintained rates under 100 for all three years.

204 For EU data, see EU Justice Scoreboard 2014 (based on 2012 data). For Serbian data, see Megadata Table, World Bank. (Available
at: http://www.mdtfjss.orqg.rs/en/serbia-judical-functional-review),

205 For example in civil litigious cases, Serbia lags the EU average clearance rate, as shown in Figure 20 below. However across all the
European countries that submit data to CEPEJ, Serbia was among 14 jurisdictions to report to CEPEJ a higher-than-100% clearance
rate for these types of cases. See CEPEJ Evaluation Report, 2014 (based on 2012 data). Other countries that achieved higher than
100% clearance rates in civil litigious cases included Armenia, Bosnia and Herzegovinian Denmark, Estonia, Italy, Hungary, Latvia,
Luxembourg, Malta, Macedonia, Slovenia, Turkey and Ukraine.

206 For EU data, CEPEJ 2014 (based on 2012 data). For Serbian data, Serbian official statistics provided to CEPEJ in 2013 for 2012.

207 For EU data, see EU Justice Scoreboard 2014 (based on 2012 data). For Serbian data, Serbian official statistics provided to CEPEJ in
2013 for 2012.
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b. Timeliness in Cases Processing

40. Delay, or lack of timeliness, is a key indicator of the efficiency of a justice system, and an EU
concern in the Chapter 23 accession process.?’® Here, timeliness is addressed with three types of indicators,
corresponding to Indicator 1.2 of the Performance Framework:

a. pending cases (carry-over stock);

b. time to disposition (measured in a variety of ways); and

c. timeliness as reported by court users and practitioners.
Among these, the indicators for pending cases are the most reliable, although they are less direct measure of
timeliness.?%

i. Number of Pending (Carry-Over) Cases

41. Pending cases can be defined in many ways — examined here are the number of unresolved cases
carried over from one year to the next, known as pending stock or backlog. The existence of pending stock
is not a concern in itself and is only problematic when the numbers are large and the cases are old.?!° The
size of Serbia’s pending stock is a consequence of years of accumulation. The good clearance rates seen over
the past few years have brought gradual reductions, aided in part by the overall decline in new incoming
cases, but not enough to remove the old pending stock. Pending stock is sometimes called backlog, but in
Serbia (and in many countries), the term backlog is legally defined by the age of the case.?!!

42, In Basic Courts, as shown in Figure 21, the size of the pending stock varies by case type and by the
direction, rate, and size of changes from year to year. Enforcement cases dwarf the other categories. The
number of pending enforcement cases declined over the four-year period but remains very high. The four
other types of cases showed less reduction, but they are such a small portion of the total pending stock that
their numbers alone are no cause for alarm. More important, these pending cases also represent a lesser
proportion of the annual incoming cases in their respective categories. For enforcement cases, pending stock
still comes to over three times the new incoming cases, which are also decreasing.

208 This is noted in Consultative Council of European Judges (CCJE) Opinion No. 6 (2004) on Fair Trial Within a Reasonable Time and
the Judge’s Role in Trials Taking into Account Alternative Means of Dispute Settlement. The opinion also lists various measures to
enhance the timeliness of dispositions.

209 A court with a large number of pending cases could still be resolving new filings quickly. Its pending caseload would comprise old,
possibly inactive cases. This is what occurs in the Serbian judiciary.

210 Even the most efficient court in the world will always carry over some cases, if only those filed in the last months or days of the
reporting period. In that scenario, though, all pending cases would be of recent origin.

211 |n Serbia, most first instance cases are considered ‘backlogged’ after two years. An investigation becomes backlogged at 9
months. A second instance case becomes backlogged at one year. In misdemeanor cases, backlogs are largely avoided because the
statute of limitations requires the initiation of an action within one year, and two years is an absolute deadline, except for some
misdemeanor case types (such as tax, finance, public procurement, customs, environment, corruption, and air transport) where the
statute of limitations is five years. These definitions are somewhat arbitrary, particularly in the absence of a case-weighting
methodology. Arguably a simple first instance case, such as a basic small claim, should be resolved well before two years, whereas, a
highly complex case may justifiably take longer than two years.
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Figure 21: Pending Cases in Basic Courts by Case Type, 2010-20132*2
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43, At the end of 2013, 2.3 million cases were pending at the Basic Courts, a reduction of nearly

600,000 cases compared to 2010. Enforcement cases accounted for roughly two million of the total cases
pending. Most of the reduction occurred in Belgrade First Basic Court that retained 1.1 million enforcement
cases awaiting resolution.?'® Other Basic Courts with a high number of pending enforcement cases at the end
of 2013 are the Belgrade Second Basic Court with 104,483 pending enforcement cases, followed by
Kragujevac with 69,217, Nis with 64,164, and Novi Sad with 64,495. Despite their current large numbers (and
in some instances advanced age, see below), backlogged enforcement cases are likely to decrease in
importance. An exercise to purge old inactive cases would also help. For a further discussion on enforcement
cases, see the Enforcement section.

44, Once enforcement is set aside as a special issue with special remedies, there remain 290,925 cases
pending in Basic Courts, of which 171,222 are civil litigious cases. Little is known about these pending cases,
and some may be relatively young cases entering late in the previous year. Other cases however, like the
minority of non-utility bill enforcement cases, merit further attention to understand why they remain
unresolved (there are some data on their relative age, but the statistics are not very reliable — see discussion
below). The reasons are likely to be varied, and individual Court Presidents should examine their stock of
pending non-enforcement cases that were not commenced late in the prior year. Court Presidents should
identify the reasons why they remain unresolved and press for their resolution.

45, Criminal investigations are also a disappearing category for the Basic Courts because of the new
CPC. Of the 38,871 investigation cases in the Basic Courts in 2013, 98 percent (or 38,123 investigations) were
transferred to the Basic Prosecutor Offices. By the end of 2013, Basic Courts had only 6,578 investigation
cases in pending stock, presumably in pre-trial matters. Courts may still count their occasional interventions
(e.g., to decide on pre-trial detention or grant search warrants) as ‘cases’ because they represent an easy
way to raise dispositions. But given the need for quick resolution of these matters, very little pending stock is
expected. The Basic Courts’ transferred stock probably included many ‘dead’ cases that could be closed
quickly. An investigation that goes on for several years usually will, or should, be terminated for lack of
progress. With the transition of investigation functions, it will be important for the Prosecution Offices to sift
through these pending cases and dispose of old ‘dead’ ones. Further, turning investigations over to the
prosecutors is no guarantee of quick resolution — it may simply shift a problem from one place to another. In
many countries that have adopted this practice, the prosecutorial backlog has mounted quickly.?** In Serbia,
prosecutors’ careful management of incoming investigations will be necessary to prevent numbers of
pending cases from climbing, and ultimately the backlog from growing.

212 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).

213 This is despite three years of purges of enforcement cases.

214 This tendency has been observed in World Bank studies in Honduras and Romania, and by other observers in Colombia, El
Salvador, Guatemala, Mexico, and Peru. Latin America is an important example as its countries moved to prosecutorial investigation
starting in the 1990s. However, as the World Bank study in Romania found, the phenomenon also occurs in transitioning European
countries. The explanation appears to be that prosecutors new to the task resist completing all but the simplest investigations out of
a fear of losing the case.
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46. Compared to European averages, Serbia’s pending stock per 100 inhabitants is high, and
unsurprisingly, is highest for enforcement cases (see Figure 22 for 2010 figures). The CEPEJ 2010 figures for
civil and commercial cases (litigious and non-litigious) were also substantially higher for Serbia, reflecting the
many years when clearance rates were well below 100%. Given what is known on the number of
enforcement cases carried over from 2010 to 2011, the figures below are questionable (far too low for
enforcement, but possibly reasonable for other areas) and the true position may be worse.

Figure 22: Pending Cases in First Instance Courts by Case Type per 100 Inhabitants, Serbia and EU, 2010%°

6 543
g5 4.79
p
O34
©
°3
82
€1
2

0

enforcement civil and civil and admin cases criminal
commercial litigious commercial non
litigious B European average M Serbia
47. Data from the CEPEJ for 2012 do not put Serbia in a much better light. Figure 23 compares Serbia’s

pending caseload with the EU average. On a positive note, the differences in civil and commercial cases have
lessened, and Serbia has fewer pending administrative cases.

Figure 23: Pending Cases in First Instance Courts by Case Type per 100 inhabitants, Serbia and EU, 201226

., 6,000
9 5,000
S 4,000
8 3,000
‘E 2,000 -
S 1,000 -
= 0 - —
o Enforcement Civil and Civil and Administrative Criminal
'E Commerecial Commercial non-
3 Litigious Litigious
Case Type .
M European average M Serbia
ii. Congestion ratios (the Relative Size of the Pending Stock)
48. The congestion ratio helps to assess the importance of pending stock, by analyzing two figures: the

number of cases carried over and the number of cases disposed.?” Ideally, the congestion ratio should be
well under 1.00, indicating that pending stock is far less than the annual outflow.

215 For European data: CEPEJ (2012) based on data from 2010; for Serbian data: Megadata Table, World Bank. (Available at:
http://www.mdtfiss.org.rs/en/serbia-judical-functional-review).

216 For EU data, see EU Justice Scoreboard 2014 (based on 2012 data). For Serbian data, see Megadata Table, World Bank. (Available
at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).

217 The congestion ratio is the number of unresolved cases at the end of one year/the number of resolved cases during the same
year. It helps avoid the mistaken impression that a larger number of carry-over cases is intrinsically bad. (If, for example,
enforcement cases made up 95 percent of the Basic Court annual incoming cases (they do not), the numbers shown in Figure 23
would be of less concern than the lower numbers for the other types of cases.) The congestion ratio does not reveal the age of stock.
Still, a lower rate is most probably the natural result of cases received later in the year having to be attended in the next year.
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49. Serbia’s congestion ratio has gradually improved and is now at 1.41 for the entire judicial system.
That comprises 2,839,979 cases unresolved or carried-over to 2014, versus 2,011,062 resolved in 2013. The
gradual improvement is due to a combination of decreases in the number of incoming cases, and slight to
significant increases in resolved cases. See Table 5, which is depicted graphically in Figure 24.

Table 5: Congestion ratios by Court Type and Case Type, 2010-2013%8

Court type 2010 2011 2012 2013

Basic Courts 3.43 1.52 1.93 2.02
Civil litigious 1 0.87 0.7 0.76
Civil non-litigious 0.37 0.34 0.25 0.28
;r\'gs'tr:zgtion 0.28 0.23 0.2 0.05
Criminal Trial 1.45 1.21 1.03 0.99
Enforcement 9.67 2.21 3.91 3.8
Higher Courts 0.46 0.4 0.36 0.27
Civil litigious 0.69 0.54 0.48 0.32
Civil non-litigious 0.26 0.24 0.62 0.65
ﬁ]r\':;;;tion 0.22 0.22 0.2 0.16
Criminal Trial 0.45 0.5 0.58 0.47
Enforcement 0.45 0.5 0.58 0.47
Appellate Courts 0.38 0.34 0.32 0.32
Civil litigious 0.46 0.41 0.41 0.49
Civil non-litigious 0.06 0.05 0.12 0.11
Criminal Trial 0.29 0.27 0.23 0.16
('\_,"C:Z‘::smea"” N/A 0.72 0.71 0.7
Commercial Courts 0.37 0.8 0.57 0.77

Figure 24: Congestion ratios by Court Type, 2010-20132%°
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2012 1.93 0.36 0.32 0.71 0.57
m 2013 2.02 0.27 0.32 0.7 0.77

218 Congestion ratios are color-coded to signal their severity. Green is good. Orange is concerning. Red is alarming, and Purple is even
more so. Megadata Table, World Bank. (Available at: http.//www.mdtfjss.org.rs/en/serbia-judical-functional-review).
219 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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50. There is considerable variation among and within the different court types. Rates remained below
1.00 for the entire period for all but the Basic Courts. However, the disaggregated ratio shows some
important differences.

51. Basic Courts improved their congestion ratios but they remain still well above 1.00. Still their
lowest rate of 1.52 was not repeated in the two following years. The 2011 congestion ratio was the result of
the closure of a large number of enforcement actions in Belgrade First Basic Court. Nonetheless, Belgrade
First still has the second highest congestion ratio, 3.51, of all the Basic Courts. Other Basic Courts with rates
much higher than the average of 2.02 include Belgrade Second, Krusevac and Cacak.

52. Within Basic Courts, congestion ratios vary by case type. For civil cases (both litigious and non-
litigious), congestion has been easing. Congestion ratios from criminal trials have been gradually improving
from an alarming 1.45 in 2010, to a still-concerning 0.99. The congestion ratio for enforcement cases
remains over three times that of other case types (see Figure 25).

Figure 25: Congestion ratios for Basic Court by Case Type, 2010-20132%°
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53. Congestion in Higher Courts is low and falling. The Higher Courts reduced their congestion ratio in

civil litigious cases by more than half. However, congestion of non-litigious cases has risen and needs to be
dealt with (see Figure 26).

Figure 26: Congestion ratios for Higher Court by Case Type, 2010-2013%*
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220 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
221 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).

84


http://www.mdtfjss.org.rs/en/serbia-judical-functional-review
http://www.mdtfjss.org.rs/en/serbia-judical-functional-review

Part 1: External Performance Efficiency in Justice Service Delivery

54. The Appellate Courts’ congestion ratio is low and falling. Congestion ratios for civil litigious cases
rose from 0.46 to 0.49 and should be monitored (see Figure 27).

Figure 27: Congestion ratios for Appellate Court by Case Type, 2010-2013%*
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55. Congestion in the Commercial Courts has been erratic and the current congestion ratio of 0.77 is of
concern. This is particularly puzzling in light of the substantial decrease in incoming cases, and a 20 percent
increase in additional judges in 2012. With lower incoming cases and a higher number of judges, the
Commercial Courts could reasonably have reduced congestion and attended to their backlog.

56. Misdemeanor Courts also present a puzzle — their congestion ratios have been dropping but are
still unsatisfactorily high. Misdemeanor Courts are reasonably expected to perform better since the number
of new incoming cases has declined as well. Increasing dispositions per judge, particularly among under-
performing courts, may resolve this issue.

57. Examination of the relationship between overall congestion ratios and congestion ratios for
enforcement cases in individual courts is very strong, revealing that courts that tend to be congested with
enforcement cases tend to be congested generally. As shown below, some of the enforcement congestion
ratios are alarmingly high. For example, 10.0 for Cacak, 8.7 for Vranje, and 7.0 for Belgrade Second. Belgrade
First’s high congestion ratio of 5.0 for enforcement cases is modest in comparison. This observation simply
reinforces prior conclusions that backlogged enforcement cases are the Basic Courts’, and thus the entire
systems, principal challenge regarding delays.?®

Figure 28: Relationship between Overall Congestion ratios and Enforcement Congestion Ratios in Basic
Courts, 2013
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222 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
223 For a further discussion on enforcement, see the Enforcement section.
224 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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58. This finding should not divert attention from the smaller number of other types of pending stock
in the Basic Courts or in the rest of the judiciary. As further discussed below, the enforcement backlog is for
the most part a special problem, and is numerically concentrated in a few courts. Nonetheless, as Figure 28
demonstrates, the backlog affects Basic Courts throughout the system even if on a smaller scale. As for the
pending stock in other courts, the collective figures tended to remain stable or improved, collectively
accounting for roughly 530,000 cases, 80 percent of which found in the Misdemeanor Courts. The rates for
the Misdemeanor and Commercial Courts do raise questions. Despite declining workloads for the
Commercial Courts, the congestion ratios of a majority of judges remain relatively high. The sheer size of
older cases for these courts should be manageable, and while there may also be a few cases that defy
resolution, further significant reductions should not be difficult.

iii. Age Structure of the Pending Stock

59. To comprehend the challenges posed by pending stock, a clearer understanding of its composition,
age, and how courts select the cases for resolution is needed. A court with a clearance rate of 100 or higher
is probably resolving a significant number of new cases fairly quickly, handling a smaller portion of cases over
a slightly longer period (depending on their complexity), and passing (once enforcement cases are out of the
picture) only a relatively small percentage to that part of its pending stock that may never be resolved.
Judges tend toward this pattern naturally. When judges know their output is monitored, such as through
‘productivity norms’, this can distort incentives. Judges are then likely to ‘cherry picking’, focusing on the
easiest cases while leaving the older cases in the cupboard.??> Whether judges are monitored or not, it is
extremely unlikely that they would automatically resolve the oldest cases first.?2° This is why concerted
backlog reduction programs are necessary to eliminate the older cases.??’

60. The Ageing List of Unresolved Cases at Table 6 shows the composition and age structure of all
unresolved cases from the date of the initial act. The Ageing List is incomplete (and may thus present an
optimistic conclusion) but nonetheless provides some insights.??® As a priority, case management systems
should be upgraded to enable the production of more comprehensive ageing lists for both resolved and
pending cases.

225 Differential case management or case tracking requires an initial triage. Judges must decide how much of their attention each
case requires, and will delegate many tasks for simpler cases to courtroom staff. But there the resemblance ends. ‘Cherry picking’ is
not the same as efficiency. It is a way to raise disposition rates without addressing the more difficult task of ameliorating the entire
process. When judges cherry pick, they merely select those cases that can be decided quickly to raise their numbers.

226 |n accounting, this is called FIFO (First in, First out) inventory control. It is not usually recommended as a solution to judicial
caseload management because it virtually condemns all cases to a slower resolution. Differential case management works on parallel
tracks so that easy cases are decided quickly and more difficult ones get more time, but are not postponed.

227 See Federal Court of Malaysia and the World Bank (2011), the Malaysian Court Backlog and Delay Reduction Program: A Progress
Report. See also The Best Practices Guide: Backlog Prevention & Reduction Measures for Courts in Serbia, USAID, 2012.

228 Data for the first-half of 2013 only are shown because those for the second-half of the year would be unreliable due to
preparations for the changes in the court network effective on 1 January 2014. Data were drawn from custom-format excel tables
provided to the Review team by the SCC. Serbian courts do not routinely produce reports in this format, and there is no centralized
data base, so the SCC instructed courts to provide the requested information in this specific format. The Basic Courts in Pirot and
Vranje did not provide data despite requests and reminders. Some courts that did respond may have submitted inaccurate or
incomplete reports. In all, the ‘ageing list’ table is likely incomplete. It is certain that the number of ‘older’ cases is correct as far as it
goes, but it appears likely that much older cases have been omitted. The table thus represents an optimistic view of the ageing
structure of pending cases in courts across Serbia. Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-
judical-functional-review).
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Table 6: Ageing List of Unresolved Cases by Court Type and Case Type, first half of 2013

Age of Unresolved Cases

0-2 years old
y 2-3 years 3-5 years 5-10 years 10+ years
Total 0-9 | 9mths- | 1-2 old old old old

mths 1 year year

Basic Courts

Civil litigious 141,882 104,880 15,651 11,761 7,170 2,420
civil non- 1 48,881 41,865 3,173 1,813 1,355 675
litigious

Criminal, 42,648 | 25,736 | 4,097 | 8917 | 2,526 1,006 210 156
Investigation

Criminal, Post-

investigation 61,082 45,375 6,610 6,165 2,045 887

(Trial)

Enforcement 1,952,244 469,964 380,305 | 407,951 509,307 184,717

Basic  Courts | 2,246,737 700,834 408,265 | 428,696 520,087 188,855

Total 94% 31% 18% 19% 23% 8%
Higher Courts

Civil litigious 24,775 11,957 4,038 5,031 2,830 919

civil non- |5 483 2,413 14 26 29 1

litigious

Criminal, 3041 1 5119 | 503 174 97 87 22 39

Investigation

Criminal, Post-

investigation 5,472 3,966 411 579 408 108
(Trial)
Enforcement 2,432 1,711 239 382 100 -
Higher  Courts 38,203 22,843 4,799 6,105 3,389 1,067
Total 2% 60% 13% 16% 9% 3%
Appellate Courts
Civil litigious 17,883 1,103 4,900 5,566 4,673 1,641
civil nonT 266 64 136 33 26 7
litigious
Criminal, Post-
investigation 7,773 1,238 2,694 2,254 1,434 153
(Trial)
Appellate 25,922 2,405 7,730 7,853 6,133 1,801
Courts Total 1% 9% 30% 30% 24% 7%
Commercial Courts
78,795 47,050 19,717 11,133 652 243
Commercial
3% 59.71% 25% 14% 1% 0.31%
TOTAL 2,389,657 773,132 440,871 453,787 530,259 191,966
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61. The Ageing List reveals that many very old unresolved cases remain ‘stuck’ in the Serbian judiciary.
Any case older than 10 years is likely to violate Article 6 of the ECHR as well as other international and
European standards — and there are 191,966 of such cases in Serbia. Across the system, the approximately
772,225 cases older than five years is alarming, and whilst 694,124 of them consist of enforcement cases in
the Basic and Higher Courts, there are around 78,101 non-enforcement cases that remain pending after five
years. Most are likely to be inactive and could be purged.

62. For the Basic Courts, it is not surprising to see the large number of old and unresolved
enforcement cases. Setting them aside, there still remain 9,590 civil litigious cases and 731 civil non-litigious
cases that are older than five years. There also remain 366 criminal investigations and 2,932 criminal trial
cases that are older than five years. These should be targeted immediately.

63. With regard to the Higher and Appellate Courts, the majority of pending cases are relatively
young, although many would be considered backlogged within the Serbian definition of the term. Most
concerning, in the Appeals Court there remain 6,314 civil litigious cases that are older than five years, and
1,587 criminal cases pending after five years. In the Higher Court, 3,748 civil litigious cases remained pending
for over five years. There are also 61 criminal investigations and 516 criminal trial cases that have been
pending for over five years. Given the large number of judges and the low workloads in these courts,
instructions could be given to target these old cases immediately.

64. Given the number and age of cases in the pending stock at nearly all levels, it is clear that this
situation will not change rapidly even with current clearance rates and falling caseloads. Additional
measures are needed. This usually means a backlog reduction program and another kind of triage to divide
stock into three categories, each for different treatment: cases that can be closed because the right to
pursue them has expired, inactive cases the parties may be invited to revive before they are closed for lack
of action, and active cases likely needing a nudge to process faster. It would also be useful to identify large
classes of cases, such as the public utility enforcement actions, that might lend themselves to a mass
solution.

65. The USAID Separation of Powers Project implemented one such program in 10 pilot courts
between 2009 and 2013.%%° The results in the participating seven Basic Courts and three Higher Courts
demonstrated that backlogs could be reduced with the use of simple measures. By the end of 2012, the
initial six pilot courts had reduced their backlogged cases by 49 percent, from 23,000 to 12,000. The still
more dramatic removal of 600,000 backlogged enforcement cases from Belgrade First Basic Court through
an agreement with Infostan was also a result of the project, as were various additions to the new civil and
criminal procedures codes (e.g., the use of preliminary hearings and improvements to service of process and
delivery of court documents). In connection with the development of a second NJRS, the Supreme Court
embarked on a national-level backlog reduction plan.

223 A best practices guide for backlog reduction and prevention is available, which describes practical measures including the
introduction of backlog reduction and prevention teams at the courts, a better cooperation strategy for external partners of the
courts, procedural measures in criminal and civil law (by introducing a preliminary hearing for example), the use of e-justice
technology, and the labeling and registration of old pending cases (USAID 2012).
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Box 3: Backlog Reduction in Action: a Story from Vrsac

The Vrsac Basic Court has significantly improved efficiency and reduced its backlog through a series of initiatives.
These were led by two successive acting Court Presidents with the support of a core managerial team of skilled court
staff, and the advice of the USAID SPP.

The Court Presidents focused on using court statistics to monitor judges on a weekly and monthly basis, comparing
the number of resolved cases and the ratio of new and old resolved cases among different judges. Using an ‘I'm
watching you’ strategy, each of the Court Presidents encouraged judges to work more efficiently, and not neglect old
and difficult cases in favor of new and easy-to-resolve cases.

The Vrsac Basic Court did the same with the routine monitoring of progress in unresolved enforcement cases by court
bailiffs. Once bailiffs knew that their work was monitored, the pace of resolution in enforcement cases improved
dramatically. Outreach to the public with accompanying incentives also encouraged enforcement defendants to pay
out their debts. For further discussion of enforcement, see below.

The Vrsac Basic Court also introduced simple layman’s checklists and forms for parties unfamiliar with court
procedures, whether due to education, language, or socio-economic status. One such checklist, on how parties need
to fill-in and file documents helped ensure that cases ran more smoothly. That practice became more complete and
uniform. As parties became easier for judges to work with, the valuable time of judges could be better spent on
judicial work.

The Vrsac Basic Court and Prosecutors Office increased their use of deferred prosecution, thus decreasing the inflow
of new minor cases that could be readily dealt with in other ways. This allowed the court to focus on resolving cases.
For further discussion of deferred prosecution, see the Quality Chapter.

The experience of the Vrsac Basic Court demonstrates a holistic approach to backlog reduction, which was led by two
proactive Court Presidents at minimal cost. Congestion ratios dropped from an alarming 9.8 in 2012 to 2.6 in 2013.

66. The Misdemeanor Courts have a different type of ageing problem, and one which directly results
in impunity. In misdemeanor cases, a strict statute of limitations requires the initiation of an action within
one year, with two years as an absolute deadline for resolution of the case, after which time the case
collapses.?®® In most common offences — such as traffic offences, defendants commonly ‘run out the clock’
by avoiding appearance or delaying procedures. Whilst this makes the case processing statistics of the
Misdemeanor Court impressive, it inhibits the system from delivering justice for a range of common
offences.?!

iv. Time to Disposition by the Age of Resolved Cases

67. Because average times can be deceptive, a detailed Ageing List of Resolve Cases is a preferred
indicator of timeliness and delay. Ageing Lists group annual dispositions by the age of case, thus giving a
better picture of the different tracks on which cases proceed. Table 7 below is an ageing list for the first half
of 2013 provided by the SCC and shows the duration of resolved cases from initial filing until the date on
which the judiciary considers it a resolved case. This ageing list is incomplete and may present an overly
optimistic conclusion.2? Nonetheless, it provides insights into the composition and age structure of the

230 There are some exceptions: cases involving tax, finance, public procurement, customs, environment, corruption, and air transport
have a statute of limitations is five years.

231 The strict statute of limitations also deprives the State of the revenue it could accrue in fines in common offences, which are
considerable in other jurisdictions.

232 The first half of 2013 only is shown, because the second half of the year’s statistics was would be unreliable due to preparations
for the changes in the court network effective on 1 January 2014. The data were compiled by the SCC based on submissions from
individual courts, some of which may not be fully accurate or may be incomplete. Ageing data are not available in a centralized
database and the localized systems make it difficult to calculate total time from the initiating act to the final resolution, incorporating
appeals, retrials, and possible second appeals. Further, AVP allows users to modify the status of cases even after a reporting period
has closed. Courts can thus, to some extent, manipulate the data. Though this may be more commonly caused by lack of timeliness
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resolved cases from the date of the initial act. As a priority, case management systems should be upgraded
to enable the production of more comprehensive ageing lists.

Table 7: Ageing List of Resolved Cases by Court Type and Case Type, First half of 2013

Age of Resolved Cases
0-2 years old
9
Total 09 s mths 5 2-3 ¢;(e:'ars 3-5:;:ars 5-1(:) Lears 10+ years old
-1 year
year
Basic Courts
Civil litigious 102,016 92,922 4,128 3,456 1,229 281
Civil non-litigious 104,741 102,982 735 636 204 184
Criminal, 126,250 119,727 | 3,278 | 2316 | 616 205 20 88
Investigation
Criminal, Post-
investigation 28,900 24,958 1,809 1,642 292 199
(Trial)
Enforcement 320,333 286,813 15,929 14,049 3,064 478
Basic Courts 682,240 632,996 23,217 19,988 4,809 1,230
Total 82% 92.78% 3.40% 2.93% 0.70% 0.18%
High Courts
Civil litigious 29,104 24,628 1,852 1,596 874 154
Civil non-litigious 2,079 2,063 9 2 5 0
Crlmm_al' . 7,734 6,279 1,316 78 22 9 20 10
Investigation
Criminal, Post-
investigation 16,710 16,250 234 154 58 14
(Trial)
Enforcement 3,115 3,072 21 18 4 -
Higher Courts 58,742 53,686 2,138 1,779 961 178
Total 7% 91.39% 3.64% 3.03% 1.64% 0.30%
Appellate Courts
Civil litigious 21,117 2,828 8,731 5,344 3,101 1,113
Civil non-litigious 649 167 308 110 54 10
Criminal, Post-
investigation 20,606 4,012 9,337 4,718 2,230 309
(Trial)
Appellate Courts 42,372 7,007 18,376 10,172 5,385 1,432
Total 5% 16.54% 43.37% 24.01% 12.71% 3.38%
Commercial Courts

. 53,505 52,835 555 90 24 1

Commercial
6% 98.75% 1.04% 0.17% 0.04% 0.00%

in paperwork, particularly in situations where a court deals with thousands of cases, it can take some time for the status of cases to
be registered in AVP. As a result, reports covering one reporting period could show different results depending when the report was
generated. The Functional Review used a custom report that was generated at a later time than the official SCC Annual Report
statistics. There are consequently some minor variations between them. In both, the ‘ageing list’ is likely incomplete. It is certain that
the number of ‘older’ cases is correct as far as it goes, but the Review assesses it likely that many older cases have been omitted. The
table thus represents an optimistic view of the ageing structure of resolved cases in courts across Serbia. Megadata Table, World
Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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68. The proportions of older to younger cases resolved (shown in the figures below) confirm the view
that productivity is improving but is selective. On a positive note, the figures suggest that the overwhelming
majority of cases are resolved within two years. On the downside, the pie charts below show that judges in
Higher, Basic and Commercial Courts are ‘cherry-picking’ in the extreme. Thus, a more concerted approach
will be required for attacking what are probably various obstacles to faster disposition times.

Figure 29: Age of Resolved Cases in Basic Courts, 2013232

3-5 Years Old 5-10 Years Old
10+Y Old
2-3 Years Old 7 g;rs
3% ’
Figure 30: Age of Resolved Cases in Higher Courts, 20132%*
3-5 Years Old 5-10 Years Old 10+ Years Old
3% 0%
2-3 Years Old
4%
Figure 31: Age of Resolved Cases in Commercial Courts, 201323
3-5 Years Old 5-10 Years Old
2-3 Years Old e 10+ Years Old
1% O/ ] 0%

233 Megadata Table, World Bank. (Available at: http://www.mdtfiss.org.rs/en/serbia-judical-functional-review).
234 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
235 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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v. Time to Disposition in Days (the SATURN Method)

69. The CEPEJ devised its own means to estimate disposition times via a method called the SATURN
(see Box 4 below for description). SATURN is a highly dramatic representation of the significance of
congestion ratios. The SATURN methodology’s main difficulty is in its assumption of a ‘FIFO’ (First In, First
Out) approach to case resolution, namely that judges resolve the oldest cases first. It is known that FIFO is
not used in Serbia, or for that matter anywhere else. Rather, the opposite approach is common where
judges prefer to resolve newer cases than older ones. Much of the accumulated stock, such as the utility bill
enforcement cases, will only be removed through a radical backlog reduction program. If such steps are not
taken, the older cases will continue to slumber in the court archives. SATURN also attempts to calculate
average times, which, as noted above, can be deceptive for other reasons.

Box 4: What is the SATURN Methodology?

Case turnover ratio: Relationship between the number of resolved cases and the number of unresolved cases at the
end of each year.
Case turnover ratio = Number of resolved cases

Number of unresolved cases at the end

Disposition time: The turnover rate is actually the congestion ratio inverted. Here it is divided (or multiplied) by 365
days to reach an approximate time for case resolution. The ratio measures how quickly the court turns over received
cases, or in other words, how long it could be expected to take for a type of case to be resolved.

Disposition time = 365 / case turnover ratio or 365 X congestion ratio

70. When SATURN is applied to the five major court types, significant differences in ‘average’
disposition times and trends between 2010 and 2013 emerge. All except the Misdemeanor Courts show
significant changes, although not necessarily improvements. The Appellate Courts reduced their times
markedly from the 2010 high, making small improvements thereafter. The Higher Courts showed less change
but ended the period with their best score. The Basic Courts did reduce their average times from the 2010
high but increased again after 2011. The Commercial Courts demonstrate an up-and-down pattern, but
never replicated the lowest time reached in 2010. Except for 2010, the Appellate Courts and Higher Courts
consistently record the lowest times.

Figure 32: Average Time (in Days) to Resolution by Court Type (SATURN method), 2010-2013%3¢

1400
1200
g 1000
a 300 735.76
£
o 600
E
= 400 28190
115.18 98.48 e 195.22
200 -+ 13.33
Appellate Higher Courts Basic Courts Misdemeanor Commercial Commercial Higher
Courts Courts Courts Appellate Misdemeanor
Court Court
m 2010 m 2011 2012 m 2013

236 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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71. When the SATURN calculations are disaggregated by case types, significant differences emerge.
These differences are especially pronounced in the Basic Courts (see Figure 33). Times for other legal
matters seen in Basic Courts remained low, and generally improved over the four-year period, but there is
high fluctuation in enforcement cases. This reflects the impact of bulk resolutions of cases, which have been
conducted in a few courts, most principally Belgrade First Basic Court.

Figure 33: Average Time to Disposition in Basic Courts by Case Type (SATURN method), 2010-2013%%’
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72. When the SATURN figures are calculated for individual Basic Courts, there are striking variations in
the timeliness of cases by case type. In 2013, the average disposition time for civil litigious cases was 277
days. At the low end, Pancevo recorded 181 and Zrenjanin 192 days. At the high end, Kraljevo recorded 328
days and Belgrade Second 429 days. For enforcement cases in 2013, SATURN shows an average time of 1395
days, but Basic Courts range from 212 in Subotica to 3,664 in Cacak. The average time for enforcement in
2011 was 805 days, but Vrsac registered nearly 5,000 days as opposed to 154 days in 2013.

73. There are similar, but less dramatic variations among other court types. Figure 34 shows
differences among the four Appellate Courts for 2013. As disposition and clearance rates were similar for all
four courts, the difference in time to disposition is best explained by the pending backlog at the beginning of
2013.%38

Figure 34: Average Time to Disposition in Appellate Courts by Case Type (SATURN method), 2013%%°
350
300

| Civil

M Criminal

Total

Belgrade Kragujev Nis Novi Sad
Appellate Courts

237 Megadata Table, World Bank. (Available at: http://www.mdtfiss.org.rs/en/serbia-judical-functional-review).

238 Belgrade, for example, had three times the carry-over stock of civil cases compared to the next highest court (Novi Sad), and Nis
Appellate Court had relatively more carry-over criminal stock than the other Appellate Courts.

239 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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74. Commercial and Misdemeanor Courts also showed less variation than the Basic Courts in time to
disposition. In 2013, times to disposition for all cases in individual Misdemeanor Courts ranged from 94 to
364 days, and individual Commercial Courts ranged from 123 to 338 days. The statistics provided do not
allow a further disaggregation of commercial and misdemeanor cases.

75. When compared with the ageing lists for time to resolution (Table 7), it is apparent that the
SATURN averages conceal a good deal about real trends. SATURN is rather a prediction of how quickly cases
will be resolved in the future based on total backlog and dispositions for one year. Where a backlog is very
old and completely unattended, young and active cases may well be decided rapidly. The method does not
capture this aspect and SATURN is not a direct measure of time to disposition, and thus real times
experienced by parties may be quite different. However, the SATURN figures could spur courts to reduce
backlog as the best means to improve their scores. Given the apparent tendency for courts to resolve more
or less what they receive, this can be a positive idea. However, as old backlog is eliminated, the SATURN
times for following years may appear to increase as they did for enforcement in 2012 after the purge at
Belgrade Basic First in 2011.24°

76. Compared to EU averages, Serbia’s SATURN scores for first instance civil and commercial litigious
cases stand up well. However, Serbia fares much worse in estimates for overall time to disposition for all
non-criminal and enforcement cases. While the days calculated are somewhat different from Figure 32 and
Figure 33, this is due to variations in how the Serbians and others interpreted the CEPEJ Questionnaire.

Figure 35: Average Time to Disposition by Case Type (excluding criminal cases), Serbia and EU, 2012%
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77. The EU averages are based on scores from 25 countries, but not all answered every question. Only
14 provided data on enforcement cases: Austria, Croatia, the Czech Republic, Denmark, Finland, France,
Hungary, Italy, Lithuania, Poland, Portugal, Slovakia, and Slovenia. Of these, only Portugal has a higher time
to disposition at 1,399 days, compared to Serbia’s 1,299 days. Slovakia is the country with the next highest
time to disposition with 656 days. From there, times ranged from 398 to 9 days (in the Czech Republic).
More complete data, including Serbia, will be provided in CEPEJ’s biennial evaluation to be published later in
2014.

240 |n this way, SATURN reveals only a part of the picture. It provides a convenient quick estimate of timeliness, but at the risk of
concealing both improvements and problems.

241 For EU data, see EU Justice Scoreboard 2014 (based on 2012 data). For Serbian data, see Serbian official statistics provided to
CEPEJ in 2013 for 2012.
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78.

Lastly, Serbia’s figures can be compared with EU timeliness standards, as measured by the

decisions of the ECtHR in Article 6 cases (See Box 5).

I

ii.

Box 5: How Long is Too Long? ECHR Timeliness Standards
There are no clear-cut rules for what constitutes a ‘reasonable time’, as every case must be considered separately.

However, an analysis of a large number of cases before the ECtHR provides a useful indication of the approach
taken by the ECtHR in interpreting Article 6 of the ECHR. The following can be established:

iii.

The tables below provide a ‘rough guide’ to appropriate lengths of proceedings by case type and complexity. It
should not be taken as a fixed rule.

Violations of Reasonable Time (Article 6)

Non-violation of Reasonable Time (Article 6)

From: CEPEJ 2012 ‘Length of court proceedings in the member states of the Council of Europe based on the decisions
of the European Court of Human Rights’ available at
https://wcd.coe.int/com.instranet.InstraServiet?’command=com.instranet.CmdBlobGet&Instranetimage=2204779&

The total duration of up to two years per level of court in normal (non-complex) cases is generally considered
reasonable. Beyond two years, the ECtHR examines the case closely to determine whether the national
authorities have shown due diligence in the process. (NB: Duration is measured differently for different cases.
In civil cases it is normally the date on which the case was referred to the court; in criminal cases, it may also
be the date on which the suspect was arrested or charged, or the date the preliminary investigation began. In
administrative cases, it is the date on which the applicant first refers the matter to the administrative
authorities).

The end of the period in criminal cases is generally the date on which the final judgment is given on the
substantive charge or the decision by the prosecution or the court to terminate proceedings. In civil cases, the
end date is the date on which the decision becomes final; however, the ECtHR may also take account of the
length of enforcement, which is considered as an integral part of proceedings. ‘Of manifestly excessive
duration of proceedings’ refers to cases in which the applicant’s behavior had contributed to the delay.

In priority cases, the court may depart from the general approach and find violation even if the case lasted
less than two years. (‘Priority cases’ comprise the following: labor disputes involving dismissals; recovery of
wages and the restraint of trade; compensation for victims of accidents; cases in which applicant is serving
prison sentence; police violence cases; cases where applicant’s health is critical; cases of applicants of
advanced age; cases related to family life and relations of children and parents; and cases with applicants of
limited physical state and capacity.)

In complex cases, the ECtHR may allow longer time, but pays special attention to periods of inactivity which
are clearly excessive. The longer time allowed is, however, rarely more than five years and almost never more
than eight years of total duration. The only cases in which the ECtHR did not find violation in spite of
manifestly excessive duration of proceedings were cases in which the applicant’s behavior had contributed to
the delay.

Type of case Issues Length Decision
Criminal cases Diverse More than 5 y. Violation
Civil cases Priority cases More than 2 y. (min: 1y10m) Violation
Civil cases Complex cases More than 8 y. Violation
Administrative Priority cases More than 2 y. Violation
Administrative Regular, complex More than 5 y. Violation

Type of case Issues Length Decision

Criminal cases Normal cases 3y 6 m(total in 3 instances); 4 y 3 m (total No violation
in 3 levels. + investigation)

Criminal cases Complex 8y 5 m (investigation and 3 levels) No violation

Civil cases Simple cases 1y 10 min first instance; 1y 8 m on appeal;  No violation
1y 9 m Court of Cassation

Civil cases Priority cases (labour) 1y 7 min first instance (labour); 1y 9mon  No violation

appeal; 1y 9 m Court of Cassation
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Vi. Timeliness as Reported by Court Users and Practitioners

79. In the Multi-Stakeholder Justice Survey, court users reported the average duration of their court
proceeding from case filing to first-instance judgment.?*? In criminal and civil cases, the average duration at
first instance was approximately 15 months, and 8 months for misdemeanor cases. In business sector cases,
the average duration is reported to be 13 months (see Figure 36) Timeliness of first instance proceedings
appears not to have changed much since 2009. Compared with the data reported in 2009, the only change
occurred in criminal cases, and this change is negative: on average, cases lasted three months longer.

Figure 36: Average Number of Months from Case Filing to First Instance Judgment as Reported by Court
Users, 2009 and 20132
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80. However, average durations hide the striking variation as reported by individual court users. In

2013, user responses on the duration of criminal cases ranged from less than a month to up to 70 months. In
misdemeanor cases, duration ranged from less than a month to 46 months, well above the usual two years.
In civil and business cases, duration ranged from less than a month to over 100 months. The variations are
difficult to assess without further details on the nature or types of cases, but the data suggest that, at least
in Serbia, discussions of ‘averages’ can be highly misleading of the court user’s experience.

81. In all, court users surveyed for the Multi-Stakeholder Justice Survey expressed dissatisfaction with
the duration of their first instance court proceeding.?*® More than 70 percent of court users with
experience in criminal, civil, and business sector cases stated that their court proceeding was longer than
what they considered necessary.?*® Misdemeanor Courts fared better — only 60 percent of users with
experience in misdemeanor cases stated that their court proceeding was longer than what they considered
necessary. Since 2009, dissatisfaction remains constant among the general court users, but business sector
representatives are now even more likely to be dissatisfied with duration of their court proceeding (see
Figure 37). Judges and prosecutors had a more positive perception of timeliness, and reported that about
one quarter of their cases lasted longer than necessary, while prosecutors reported that about one third of

242 Respondents were asked about the duration of only the first instance proceedings, from filing to judgment. Focusing just on this
phase of the users' experience provided dates and periods of duration that are comparable across all the respondents. Respondents
had different experiences on appeals (some did not appeal, while others had numerous appeals) and with enforcement. Their
responses on these issues are dealt with elsewhere in the Report. As a result, though, the figures provided are not intended to
represent the user’s full experience with the court system, which may be considerably longer.

243 Survey Questions: When was the case filed: month and year? / When was the first instance judgment rendered: month and year?
Population base: public and members of business sector with experience with court cases that reported data. Multi-Stakeholder
Justice Survey, World Bank MDTF-JSS, 2014.

244 Similarly to the Multi-Stakeholder Justice Survey, the Argus Survey found that members of general population who had direct and
recent contact with the judiciary were even less satisfied (at 95 percent dissatisfaction) than the general public who had no direct
contact (at 91 percent dissatisfaction). See Argus Survey, 2014.

245 Information from citizens and representatives from the business sector about the duration of their court cases is based on their
recollections and reflects their subjective appreciation of how long is ‘necessary’. However, the relative consistency of the responses
in each survey (2009 and 2013) suggests that the average values for case duration are in the range of actual with reasonable size of
deviations. Whether or not users are realistic about ‘necessary time,’ their responses should be considered a significant indication of
client satisfaction.
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theirs did. Lawyers estimated that about 55 percent of their typical cases lasted longer than necessary,
which was about the same as citizens’ estimations.?*® Survey data therefore also support the view that
proceedings should be resolved more quickly.

Figure 37: Share of Court Users who Perceive that their First Instance Case Lasted Longer than it Should,
2009 and 2013%

69% /4% 64% 6% 69% 71% 67% 72%
2009 2013 2009 2013 2009 2013 2009 2013
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c. Effective Enforcement

82. Effective enforcement underpins the entire justice system and is an important requirement of
Chapter 23 of the Acquis. Serbia has traditionally relied on judicial enforcement,?® and most enforcement
cases are in the Basic Courts.?* Without effective enforcement, access to justice is effectively denied and
improvements in other aspects of efficiency or quality are meaningless. This section assesses performance
against Indicator 1.3 of the Performance Framework.

i Number of Pending Enforcement Cases

83. The lack of enforcement is one of the biggest challenges for the Serbian court system. This is
evident from the great number of backlogged enforcement cases and the accompanying congestion ratios.

84, In 2013, there were 2,547,215 active enforcement cases (meaning those carried over from 2012 or
filed in 2013) across the Basic Courts. By the end of 2013, a total of 2,019,006 enforcement cases remained
unresolved and were carried over to 2014 (Table 8 highlights the enforcement caseloads from 2010 to 2013).
There are also enforcement cases in the Higher and Commercial Courts. In the Higher Courts, although
enforcement cases account for less than 5 percent of the new incoming cases, their congestion ratio is close
to 50 percent and indicative of a slower resolution. Other courts’ congestion ratios averaged between 0.27
and 0.76, but in the Basic Courts, the overall rate averaged between 2.02 and 3.81. Therefore, it is in the
Basic Courts that the absolute numbers and congestion ratios for enforcement cases are the most
significant.

85. Despite the well-publicized efforts to tackle enforcement backlog in a few Basic Courts, statistics
from 2010 to 2013 reveal insufficient system-wide progress. Instead, it appears that most courts were

246 The perceptions of judges, prosecutors and lawyers regarding the duration of their cases has not changed since 2009.

247 Survey question regarding the difference between the duration of the case in months reported by court users and the users’
estimations of the number of months the case should have lasted: When was the case filed -month and year? / How long do you
think the first instance proceeding should have lasted - in months? Population base: public and members of business sector with
experience with court cases. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014

248 \Whenever a final court decision has not been satisfied through voluntary compliance or a debtor has an outstanding material
obligation to the creditor, the creditor may seek court-ordered enforcement. A claim for enforcement has to be must be
accompanied by either an ‘enforceable document’ (a final court decision) or an ‘authentic document’ demonstrating enforceable
title, such as a utility bill, invoice, bank guarantee, or other security.

249 Basic Courts are responsible for enforcements between individuals or between individuals and firms, while Commercial Courts are
responsible for enforcement between firms. Generally, the enforcement motion should be filed in the jurisdiction where the debtor
resides or where a company has its main office, but in certain cases the law stipulates a different territorial jurisdiction (e.g., for
claims over movable assets/chattel, real estate, or other physical assets, jurisdiction is where such objects are physically located).
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disposing of approximately the same number of enforcement cases as they were receiving. There are a few
exceptions, most notably in the Belgrade First Basic Court in 2011 (see the discussion on Infostan), and to
some extent in 2012 and 2013. Thus, while the number of incoming enforcement cases declined over the

three years, they still remain at roughly the same percentage of the pending stock.

Table 8: Enforcement Cases in Basic Courts, 2010-20132%°

2010 2011 2012 2013
Incoming Enforcement Cases 721,744 617,812 489,041 319,816
Incoming Enforcement/Total Incoming 0.52 0.45 0.41 0.35
Pending Enforcement Cases End of Year 2,538,539 2,255,329 2,179,572 2,019,006
Pending Enforcement Cases/Total Pending 0.88 0.86 0.87 0.87
Disposed Enforcement Cases 262,479 1,022,267 558,078 528,209
Disposed Enforcement Cases/Total Dispositions 0.40 0.59 0.43 0.46
86. Enforcement Departments within courts have not been well-managed and have traditionally

performed quite poorly. In some courts, bailiffs face massive caseloads and receive thousands of
enforcement cases per month. Arguably, the approximately 800 bailiffs have been insufficient in number and
poorly distributed across the country. Court bailiffs are poorly paid, routinely lack vehicles or fuel
allowances, and have been reluctant to risk venturing into bad neighborhoods. Moreover, repeated visits
might exceed the value of the claim. Further, AVP does not capture the court bailiffs’ performance, and any
good performance goes undetected. As a result, stakeholders report that Enforcement Departments often
suffer from low morale and a lack of motivation in their job performance. In some courts, transfer of
personnel to the Enforcement Department has usually been considered a form of punishment or demotion.

87. There has been some innovation, however. Box 6
below highlights the good work done by the Vrsac Basic
Court to reduce enforcement backlogs.

88. Reducing the enforcement backlog will require a
joint effort led by Basic Court Presidents. Given that
enforcement cases involve little judicial work, reforms will
depend on the engagement of the Court President, with the
support from a small number of judges, and a larger
number of judicial assistants and court staff. To date,
however, joint efforts have been rare. In Belgrade, judges
refused to be transferred to the Enforcement Department,
so assistants were sent instead. While the latter can process
most of the work, finalization requires judicial participation.
Support from IT experts would be useful to develop software to identify and triage cases, and track bailiffs’
actions, as the Vrsac Basic Court has done.

b L5 3 z > Bl “ Y. ¢
Image of a Registry Office in the Enforcement
Department of a Basic Court, 2014.

89. Better incentives are also needed to encourage judges, assistants, and staff participation in the
programs. Judges who contribute to purges could receive extra credit in productivity norms and evaluations,
or their time spent in the Enforcement Department could be relevant for promotion. The transfer to the
Enforcement Department might then become attractive. In Belgrade, assistants have been awarded
additional leave days in recognition of their work on enforcement cases. However, to be effective, leave days
should only be granted upon results and not simply upon willingness to work in an unattractive department.
Leave days could be considered, for example, upon proof that targets for backlog reductions have been met.
Also, non-financial awards of recognition and appreciation could be organized to help boost staff morale
towards the achievement of targets.

250 Megadata Table, World Bank. (Available at: http://www.mdtfjss.org.rs/en/serbia-judical-functional-review).
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Box 6: Vrsac Basic Court Innovative Approach to Reduce Backlog through Evidence-Based Management

This was a second experiment involving the active monitoring of judicial bailiffs in Vrsac. The AVP system does not
generate specialized reports related to bailiffs, and at the request of the Court President, the IT administrator
identifies information registered in the AVP system on enforcement cases (e.g., assigned bailiffs, dates and types of
enforcement activities, collected amounts) that could be used for this purpose.

Every night, every AVP system makes full backups of the entire local database. The IT administrator installed
Microsoft SQL Server on one court computer and copied the AVP files from the most recent backup to see which
additional reports could be produced. Eventually, he completely retro-engineered the schema of the relational
database and was able to produce some highly useful reports for the Court President. These reports revealed which
activities (if any) a particular bailiff performed in the reporting period, how many collection attempts s/he made,
and which cases were not ‘touched.” With the bailiffs’ work (or lack thereof) suddenly visible and actively supervised,
the bailiffs were encouraged to improve their performance. As a result, the backlog decreased and good performers
were promoted.

The IT administrator regards what he created as an unpolished product, but there is evidence of the effectiveness of
this approach. The IT administrator would like to establish a real reporting server that would mine the AVP database
to produce new structured and formatted reports for court management. This approach would allow for a greater

ii. Number of Pending Utility Bill Enforcement Cases

90. The enforcement of unpaid utility bills warrants specific analysis, as it represents the
overwhelming majority of the enforcement backlog. The enforcement of authentic documents (IV Cases)
constitutes 82 percent of all enforcement cases in work. Among these, utility bills represent the
overwhelming majority. By the end of 2013, a total of 1,748,086 |V Cases remained unresolved and were
carried over to 2014. Of these, the Review estimates that around 80 to 90 percent of IV Cases relate to the
non-payment of utility bills, suggesting that around 1.5 million unpaid utility bill cases remain in Basic Courts.

Table 9: Enforcement of Authenticated Documents in the Basic Courts (2013)%!
All Enforcement Enforcement Cases Related to %
Cases?>? Authenticated Documents (IV Cases) °
Number of cases in work in 2013 (carried- 0
over from 2012 plus incoming in 2013) 2,547,215 2,089,868 82%
Pending at the end of the year, 2013 2,019,006 1,748,086 87%
91. The issue is partially procedural. Companies have 12 months to initiate an enforcement case or

their claims will expire under the statute of limitation. They therefore flood the courts with thousands of
enforcement cases all at once, a process automatically generated by their software systems. The nominal
value of unsettled claims is often trivial (e.g., below 10 EUR), and for persistent non-payers, repeated small-
value enforcement cases (with the same creditor, same type of debt, and the same debtor) will accumulate
over time but are never joined. Two to three years later, companies declare a loss in their own accounting
systems, but leave the actions in the courts ‘just in case’ circumstances change.

251 Megadata Table, World Bank. (Available at: http://www.mdtfiss.org.rs/en/serbia-judical-functional-review).
252 The term ‘enforcement cases’ includes the following case types as identified in the Court Book of Rules: I, Iv, li, Ik, Ika, Ikd, loi, lon,
Ipvivk, lpvl, Ipvly, Ipi, Kp and Kuo.
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92. The magnitude of unpaid utility bills is partly a social problem. Poor residents unable to service
their bills accumulate debts over time. This issue is both cultural and political.?>® Utilities cases do allow a
more expedient treatment — they can and have been resolved on a massive scale (see Box 7 for an example
from Infostan). Other European countries have experienced large utility bill backlogs and have purged these
in similar ways. This experience with Infostan could be modeled with other state-owned utility companies,
for example through coordination between SCC, MOF and the MOE.

Box 7: Bulk Resolution of Unpaid Utility Bills: a Lesson from Infostan

The huge reduction backlogs at the Belgrade First Basic Court in 2011 was due to a single court user. In 2011,
Infostan, the largest utility company in Belgrade, invited their long-time debtors to reach an agreement and pay their
accumulated debts in installments without interest. For those who agreed, Infostan withdrew the pending
enforcement cases before the Belgrade First Basic Court, leading to a significant decrease in the pending stock.

Infostan is now replicating the exercise. In an offer ending 30 September 2014, long-time debtors who sign
agreements will be allowed to pay their debts in installments. Debts of up to 100,000RSD may be paid in 24
installments, while debts of over 200,000RSD may be paid in up to 60 installments. As at 17 June 2014, 1,527
residents of Belgrade had agreed to pay off their debts in installments, with numbers rising daily.

The impact on backlogs could be significant. Although the final outcome remains to be seen, Infostan is reported to
be planning to withdraw up to 300,000 enforcement (IV) cases from Belgrade’s courts. These withdrawals would
likely include a combination of debt restructuring with clients, as well as debt write-offs for very small-value cases
that are not worth pursuing. This would represent around 20 percent reduction in the 1.5 million pending IV
enforcement cases in Belgrade.

The Serbian judiciary should explore ways to replicate this experience with other utility providers. It should analyze
what worked well in the Infostan experience, why other utility companies have not followed suit, and how they could
be encouraged to do so. The result could mean the end of utility bill enforcement backlogs in Serbia.

93. Utility cases might also benefit from joining. The number of cases could be reduced if those
involving the same debtor, creditor, and subject of claim could be identified and merged into a single claim.
This would make the collection of the total amount more profitable for the bailiff and easier to set up a
payment plan for. It should be of interest to the creditors and bailiffs, although it may take time to develop
the technological mechanism to do so. Judges may have to be encouraged to support and facilitate such an
initiative.

94, Basic Courts could mimic the Misdemeanor Court’s registry for the non-payment of fines.?>* The
details of persistent non-payers could be placed in an electronic database, and these would be denied
certain government services (such as license renewals) until they agree to a payment plan for their unpaid
utility bill debt. This would require a legislative amendment of the kind enacted for the Misdemeanor Courts.

iii. Private Enforcement
95. Reforms in 2011 sought to address the problem of ineffective enforcement in monetary claims,

such as utility bill cases, by allowing these to be dealt with by private enforcement agents. In the areas of
their jurisdiction,®> enforcement agents should enjoy better incentives to provide more effective

253 Utilities were previously provided in the Socialist Federal Republic of Yugoslavia. In the 1990s, the non-payment of utility bills was
a form of civil disobedience. To this day, certain individuals refuse to pay their utility charges. State-owned utility companies are
often reluctant to pursue these debts aggressively for socio-political reasons.

254 For further discussion on the register, see the Financial Management Chapter.

255 Most cases involving enforcement of a monetary claim can be handled by enforcement agents. Non-monetary enforcement cases,
such as child custody enforcement, must continue to be handled by court bailiffs. For further background, see the Background
Information on the Serbian Judiciary, available at http://www.mdtfjss.org.rs/archive//file/Annex%201%20-
%20Background%20Information%200n%20the%20Serbian%20Judiciary(1).pdf.
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enforcement.

96. The creation of enforcement agents will not reduce the court’s existing backlog, but will prevent it
from growing further. From 2011 to 2013, the number of incoming enforcement cases dropped by 49
percent. In 2013, only 17.6 percent of incoming enforcement cases related to the enforcement of
authenticated documents. It is likely that this trend will continue. However, if enforcement agents do not
actually increase the rate of successful enforcement of authenticated documents, the same issue will persist
— the backlog issue would merely be shifted from the courts to private entities.

97. Perceptions vary regarding the effectiveness of the recent reforms. In the Multi-Stakeholder Justice
Survey, most respondents considered that the reforms will do little to affect efficiency, and perceptions of
the effectiveness of the law have deteriorated (see Figure 38). This may be due to the range of
implementation challenges, discussed below.

Figure 38: Expectation and Evaluation of the Law on Enforcement and Security, 2009 and 20132%¢
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98. The numbers of enforcement agents is growing, but they are not yet uniformly available

throughout the country.?®” There is an insufficient number in Central/Southern Serbia and concerns about
the quality and efficiency of enforcement in those locations. It is expected, however, that geographic
distribution will improve over time.

99. The registry for private enforcement agents does not provide information necessary for parties to
make an informed judgment about whom to select. The only information listed in the registry is the agent’s
name and date of appointment to the territorial jurisdiction of the court. On paper, the complaint process
against private enforcement agents is well regulated.?*® However, registries do not indicate if disciplinary
actions have been initiated or fines levied against a particular enforcement agent.

100. Enforcement fees are opaque, and this may act as a disincentive to effective enforcement. Fees
are assessed using a complex system based largely on the value of the amount to be collected and cannot be
easily determined. In addition, parties in non-utility cases who have obtained a court judgment and have
already paid court fees are often reluctant to incur additional costs by hiring enforcement agents. At this
juncture, many court users simply ‘give up’ on their cases.

256 Survey Question: In your opinion, how the enactment of the new Law on enforcement and security launched in 2011 will affect the
efficiency of the judicial system (2009) / has affected the efficiency of the judicial system (2013). Population base: total populations of
judges, prosecutors, and lawyers. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

257 The standard set is statute is to have one enforcement agent for every 25,000 inhabitants, which should result in 287 registered
enforcement agents. The MOJ’s aim is to have 308 enforcement agents. As at July 2014, there were 217 enforcement agents
appointed. The distribution is slightly skewed. Belgrade and Novi Sad may have excess numbers of enforcement agents, while most
areas in the south have less than 50 percent of their quota, and Novi Pazar has no enforcement agents.

258 The statute allows a range of disciplinary actions (private or public reprimand, fines, suspension, and termination) against bailiffs.
A disciplinary commission has launched four investigations since the formation of the Commission in 2012 but none has been
concluded. The Chamber of Bailiffs is currently considering creating an internal panel as a first tier for reviewing complaints against
bailiffs.
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101. Further, enforcement agent fees are relatively high. For example, the deposit fee alone to request
the enforcement of a divorce decision would cost an average Novi Pazar resident 56 percent of their
monthly net income and 14 percent for an average Belgrade resident. The deposit alone thus represents a
further barrier to access to the Serbian courts, particularly given that several fees have already been incurred
by this stage of the proceeding.

Table 10: Enforcement Deposit as a Share of Monthly Income?*°

Basic Courts Monthly Income per Capita (RSD) | Enforcement Deposit :?;2‘:: A ]
Novi Pazar 6,970 3,900 56%
Belgrade First 27,110 3,900 14%

102. Limited availability of and costs for enforcement agents go against European principles that
enforcement be cost effective and readily available.

‘(...) Member states should facilitate the efficient and cost-effective enforcement of judicial decisions (...) Enforcement
fees should be reasonable...”

Council of Europe Recommendation 2003 (17)

‘Parties should be able to initiate enforcement proceedings easily. Any obstacle to this, for instance excessive cost,
should be avoided.”

CCJE Opinion No. 13, Conclusion

103. Perhaps most problematic is the persistent concerns regarding collusion and kickbacks to private
enforcement agents. Stakeholders report that a number of socially-owned enterprises have transferred
many thousands of unmeritorious enforcement cases to a select number of enforcement agents.?®° The size
of the transfers alone raises some concern, as they are beyond the ability of a single enforcement agent to
action within a reasonable period of time. According to stakeholders, enforcement agents thus received
large amounts in enforcement deposits without acting on the cases. The public perception of enforcement
agents has been harmed by these suspicions, and this is likely to further reduce trust and confidence with
the judicial system as a whole.

104.  The number of enforcement cases that remain pending with enforcement agents has grown each
year, since the profession was established in 2011. However, the precise number of pending cases is not
known. Each enforcement officer is obliged to file an annual report noting their total number of cases
resolved, unresolved and the ratio of assets to claims. This information would be useful to monitor
performance across the profession. The Chamber of Bailiffs has indicated that it intends to do so but is yet to
publish its reports. Several stakeholders reported that, if the performance of private enforcement agents is
not monitored carefully, the backlog problem will remain — it will simply have been displaced from courts to
enforcement agents.

105. A range of options is available to remedy these implementation challenges. First, training would
assist for private enforcement agents to improve the efficiency and quality of their work. Caps on the
number of cases assigned to each enforcement agent would assist in balancing the workloads of
enforcement agents. Debtors could also employ a panel of enforcement agents (e.g., three) rather than a
single agent. The Chamber should set quality and efficiency standards, including standard timeframes for
when an enforcement agent should either complete or abandon a case. The Chamber of Bailiffs is proposing
amendments to the law requiring state-owned creditors to distribute cases more evenly among private

29 Megadata Table, World Bank. (Available at: http://www.mdtfiss.org.rs/en/serbia-judical-functional-review); Court Fee Schedule.
260 For example, according to statistics received from the Chamber of Bailiffs, a utility recently assigned 20,000 cases to a single
enforcement agent, resulting in a deposit to that individual of nearly 1 million EUR.
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enforcement agents and adding a complaint process to the Chamber, allowing the suspension of agents from
the list until their backlog is reduced. Improvements could include requiring remedial training for bailiffs for
less serious performance issues such as excessive delay.

106. Some stakeholders suggest that private enforcement agents should take over the utility bill
backlog from the Basic Courts, but the Functional Review advises against this. First, the enforcement
deposit is likely to exceed the value of most of these cases. Several more cases are also likely to be found
unenforceable or unmeritorious. So it is unlikely that enforcement agents would have any more success in
resolving them than the courts have. To transfer large amounts of cases of negligible worth to enforcement
agents would thus massively increase the cost of their resolution without results. Further, such a decision
would likely to be viewed with suspicion by many stakeholders and the public, in light of the sensitivity of
utility bill enforcement and prevailing concerns regarding the integrity of enforcement agents in cases
involving large numbers of unmeritorious cases. First and foremost, these cases require triage and analysis.
Many are likely to require purging or would be amenable to mass resolution by installment plans in a
manner similar to what Infostan has done at the Belgrade First Basic Court. Such options can be pursued at
minimal cost within the existing regulatory framework.

iv. Enforcement of Court Judgments

107.  The enforcement of court judgments performs considerably better than utility bill enforcement.
Data from the Multi-Stakeholder Justice Survey provide some insight into the enforcement of court decisions
in real cases (i.e., other than utility bill enforcement).?®* Figure 39 below compares the evaluations by
judges, prosecutors and lawyer in the two surveys. Not surprisingly, lawyers were less satisfied, although
their perception is improving.

Figure 39: Satisfaction with the Procedure for Enforcing the Court Judgment, 2009-20132%2
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108. In cases where the court decision has been enforced (over 80 percent of cases involving survey

participants) a majority of respondents reported that enforcement occurred within the legal deadlines
(Figure 40). Recent amendments to the Law on Enforcement and Security of Court Judgments have further
improved efficiency. This reinforces the finding that many cases, particularly new cases, proceed smoothly
through the system, and when systems work, they work well. Meanwhile, other cases, often older cases, get
‘stuck’ and become protracted.

261 Responses were provided by the public and business people who were parties in cases before the courts. Regarding enforcement,
respondents’ answers relate to the court’s judgment in their case. It is possible that a small number of these cases involved the
contestation of a utility bill, but they were mostly civil, criminal, misdemeanor, and business cases.

262 Syrvey Question: How satisfied were you with the procedure for enforcing the court judgments in cases you worked on, in last
three years? Population base: judges (other than appellate judges); prosecutors; lawyers, total population. Multi-Stakeholder Justice
Survey, World Bank MDTF-JSS, 2014.
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Figure 40: Share of Court Users with Judgment Enforced within the Legal Deadline, 2009 and 2013%%3
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d. Procedural Efficiency and Efficacy

109.  The court system’s ability to process cases is significantly affected by how the court is organized
and managed, whether procedural tools are available to judges, and how their work can be facilitated or
obstructed by others. This section reviews several indicators of procedural efficiency, corresponding to
indicator 1.4 of the Performance Framework. As opposed to arguments that higher caseloads always require
more judges or more work, these reforms explore ways to facilitate performance by enabling courts to
deliver higher (or same) quality services in less time while reducing the pressure and burden on judges and
staff. The Committee of Ministers to the Council of Europe and the CCJE suggested standards for hearings
and adjournments, but indicators for these issues are best tailored to the individual country.?®*

110. In contrast with the previous discussion, this
section relies less on caseload statistics and more on
survey results, legal analysis, and key informant
interviews. The case management systems do not generate
reports that could be used for determining the procedural
causes of delays, or indicators that might be used to track
improvements.?®> Such capabilities are available but data is
not entered. It will be important to remedy this oversight
to ensure that procedural efficiency can be monitored and
‘ improved through the collection and analysis of data.2%®
Title: Pisarnica, submitted by an entrant to the Improved procedural efficiency likely requires a suite of
Justice Competition, World Bank MDTF-JSS, 2014. targeted and calibrated reforms, which will need to be
effectively monitored.

263 population base: court users in whose cases the final judgment was rendered and judgment was enforced at the time of survey.
Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

264 As the CCJE notes (Opinion 6, 2004), there can be no single template. Individual countries have differing processes and values.
Nonetheless, the efficient use and scheduling of hearings remains a goal. Once countries determine their own targets, these targets
need to be monitored and possibly adjusted over time. Reform impacts also require tracking, and new legal practices only work if
there are incentives to use them. Monitoring is critical.

265 For example, AVP can track statistics such as the number of attempts for delivery, the average number of adjournments and
hearings per case, and the frequency of hearings. However, this information is generally not systematically entered into localized
databases or collected centrally. A few courts (see Boxes 1 and 3) are exceptions.

266 perceptions can occasionally be mistaken, even when offered by judges and frequent litigants, and this possibility makes it still
more important to work with real data generated by AVP. Practitioners and users frequently overestimate delay or misdiagnose the
causes for delay, thus suggesting ineffectual remedies. See Kritzer (2000) and World Bank (2002), which provide examples of reforms
tackling court delay in both the US and Mexico. In both instances, the original theories about the causes of delay proved incorrect.
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i Service of Process

111.  The service of process plays a critical and frequent role in Serbian court proceedings. Procedural
laws require that parties be notified via service of process at every stage of the proceeding, and decisions
have effect only from the date that process is served. As a result, a high number of services are required.?®’

112. Users experienced difficulties in locating the address of relevant parties prior to the service of
process.2®® Obtaining an address often requires the cooperation of other state bodies such as the police,
various line ministries, or the Agency for Commercial Registers. Stakeholders report that these bodies are
routinely unresponsive. Recent procedural amendments now require the police to assist courts in delivery of
process,?® but enhanced cooperation between courts and police will be necessary for this to work in
practice. Within courts, there are also some delays in preparing services of process due to cumbersome
internal processes. For an example of how the Subotica Basic Court has streamlined the internal process, see
Box 20 of the Governance and Management Chapter.

113. Once addresses are obtained, 57 percent of attempts at service fail on average. There are no
standard AVP or SAPS reports that track or compare the service of process across different courts and/or
different periods. To improve performance, data should be collected and analyzed on the number of
services, success rates, and costs.

114. Avoiding the service of process is easy.?’? The postal service delivers only in the daytime when most
people are at work. In cities, receipt is difficult to verify when apartment letterboxes are not sealed.

267 An average two-party dispute at first instance may ultimately require 30 services, and in a larger case the number may be as high
as 70. There are currently three legal options for serving process in Serbia: the Postal Service, the police, or a contracted service
provider. Should none of these methods be successful, courts will order that notices be posted on their bulletin boards.

268 The defendant’s address is necessary to move the process forward, and no document can be delivered or any procedure initiated
without it. The Law on Civil Procedure requires that claimants provide the court with the defendant’s address for service, or they can
request assistance from the court where they are unable to obtain it. Some citizens do not report their current address to the local
police station as required, or are not registered on the voter registry.

269 Amendments to the Civil Procedure Law adopted in May 2014 require that ‘if the court cannot deliver acts at the provided
address, court will ex-officio ask the competent body residence address or temporary address of the party to whom act has to be
delivery and will deliver it according to the Law.’ The police must assist in the performance of delivery (art. 128 para 4).

270 Most commonly, defendants who wish to delay the effect of a judgment do this.
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Box 8: Innovation and Efficiency Stifled in Novi Sad

The Misdemeanor Court in Novi Sad used the Sloboda Youth Employment Agency as its internal delivery service in
the city of Novi Sad as well as the municipalities in Veternik, Futog and Petrovaradin. Sloboda couriers were paid
40RSD per successful delivery. According to the Misdemeanor Court, success rates ranged from 75-80%, resulting in
the delivery of 7,000-10,000 documents per month. Their couriers repeatedly attempted service of process for the
same price by going several times in a single day to the address of the party. They also provided the court with
observations from the field, which facilitated further procedural steps such as advising if the address was invalid or
if the person no longer lived there. Couriers were also willing to work after regular work hours and on weekends,
when residents are more likely to be home.

According to the Court President:
‘Sloboda provided an astounding contribution to more efficient operation of the court, in pre-trial process,
during court proceedings, and later in the phase of enforcement of court decisions. They also facilitated
more effective enforcement of deadlines that are essential in legal proceedings, and therefore helped us
reduce the number of cases that collapse by falling under the statute of limitations. Their work significantly
improved our fines collection rate and increased inflow of funds to the budget.”

Despite the success, the Misdemeanor Court discontinued its cooperation with Sloboda in 2014. The 2014 budget for
the court was only partially approved, and the line item for internal delivery service was cut to one-quarter of the
sum. The Misdemeanor Court returned to using the postal service, where it is safer to accumulate arrears, and
expenses can be more easily masked within general administration.

Table 11: How does the Postal Service Compare to the Sloboda Youth Employment Agency Delivery??’:

Sloboda Youth Employment Agency (Novi Sad) Postal Service

40RSD 44RSD

Paid per successful service Paid per attempt

Delivers outside regular work hours and weekends Delivers during work hours only

Attempts service several times per location Attempts once, then returns receipt of unsuccessful delivery
to the court

115. Stakeholders are unanimous that the postal service is ineffective. Further, there is little incentive
for the Postal Service to improve, because it charges per attempt of service.?’? Postal workers are poorly
paid, earning approximately 200EUR per month, and are reluctant to risk venturing into bad neighborhoods.
In smaller towns, postal workers are known to help residents avoid service either as a favor to
friends/relatives or in exchange for a bribe.?”® Postal service workers also receive minimal training.

116. Some courts are attempting to manage the performance of the postal service, with some success.
The Basic Court in Uzice has an MOU with the Uzice Postal Service for service of process, in which the Postal
Service agrees to make two attempts in exchange for its 44RSD fee. The postal service also agreed to give
special attention to the service of process in rural areas. On average, the Basic Court in Uzice has no arrears
and spends approximately 34,000EUR per year for all postal services, including services of process and
delivery of other court decisions and legal acts, as well as regular mail. Under this arrangement,
approximately 60 percent of their deliveries are successful.

211 Megadata Table, World Bank. (Available at: http://www.mdtfiss.org.rs/en/serbia-judical-functional-review).

272 The courts, the MOJ, and the Ombudsman’s Office also receive large numbers of complaints regarding the service of process
related to the Postal Service.

273 Because service is in a specifically marked blue envelope, postal workers know the content and can warn their friends and
relatives.
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117. Improvements in the mechanism for delivery could reap significant improvements in court
efficiency. The outdated MOU between the Postal Service and the MOJ could be revised, for example by
switching to a pay-on-success structure. The use of contracted couriers generally provides better value and
could be encouraged. For example, Box 8 above highlights the improved efficiency generated by an internal
courier service contracted by the Novi Sad Misdemeanor Court. Others suggest that enforcement agents
could assume the role in exchange for their fees becoming court expenses reimbursable to the winning
party. In the longer term, an e-service feature could also be used.

118. Recent amendments to the Civil and Criminal Procedure Codes could each improve the efficiency
of the service of process. The new CPC introduces much broader means of service, including several options
for who may receive personal delivery.?’* Successive amendments to the Law on Civil Procedure follows a
different track, creating new forms of delivery and imposing deadlines for procedural milestones and
penalties for parties engaging in dilatory practices.?’”> If implemented and monitored effectively, these
reforms could transform the efficacy of delivery in the medium term and improve timeliness of disposition
across the board. Progress should be monitored carefully with statistical data, and reforms calibrated over
time to achieve desired results. Without reform to arrangements with the service providers, however, full
implementation may be thwarted.

119. Compared with other European countries, Serbia is not a top scorer for fast service of process but
has seemingly improved. According to the CEPEJ, in 2010 Serbia was one of eight countries where
notification of a court decision on debt collection took the most time (11-30 days), but by 2012, Serbia had
jumped to the 6-10 days category.?’® Recent procedural reforms combined with improved mechanisms for
service provision could improve Serbia’s rankings.

ii. Scheduling and Hearings

120. Several factors drive efficiency in the scheduling of hearings, including the number of hearings per
case, the timeliness of their scheduling, and the frequency of cancellations and adjournments. Judiciaries
concerned about how these factors affect productivity require that their CMS records the number and dates
of hearings, adjournments, and the lapsed time between a cancelled hearing and the new date.

274 Service may be made either at the recipient’s residence or at his/her workplace. If the intended recipient or the legally defined
alternative refuses service or declines to sign the receipt, service will nonetheless be considered executed the server records this
information on the delivery slip. The new CPC also permits electronic delivery, which could be particularly effective in communicating
with businesses, attorneys, and expert witnesses. These changes only apply to criminal cases entered after October 1, 2013,
meaning that backlogged cases will not benefit but efficiencies may be seen in the medium term.

275 The amendments to the Civil Procedure Law accord with the opinion of Venice Commission on draft civil procedure code form 26
July 2011 (DG-HL (2011) 10). The Venice Commission recommended that delivery of service be made to the specific person whenever
possible. Where personal delivery is not possible, then the address from the official registry should be used.

276 In 2010, it took one to five days in 15 states, and six to 10 days the other 14 states. (See CEPEJ, 2012; 347.) In 2012, EU data was
provided by 18 countries, of which eight states reported times less than five days, and five states between six to 10 days. Serbia
reported a reduction to the six to 10 days category, although the accuracy of these data has not been verified. The countries with
listing times between 11 and 30 days were Bulgaria, the Czech Republic, Slovakia, and Spain. Only Greece reported more than 30
days (CEPEJ, 2014).
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121. The European guidance is instructive. In its Principles of Civil Procedure Designed to Improve the
Functioning of Justice, the Committee of Ministers to the Council of Europe, recommend for civil cases:

‘not more than two hearings, one preliminary and the second for evidence, arguments and, if
possible judgments, with no adjournments except when new facts appear and in other exceptional
and important circumstances.’*”’

The CCIE qualifies the recommendation by noting the differences in practice among EU members and
varying needs of case types, but it stresses the importance of the judges’ in controlling the timetable and
duration of proceedings, setting firm dates, and exercising their power to refuse unwarranted adjournments.
In some instances, courts have suggested limits on the number of hearings for any case. New procedural
codes in many countries try to limit the number of hearings by consolidating those occurring at similar stages
of a case’s trajectory. Unfortunately, there is often little follow-up to determine whether fewer hearings are
held, or how the reforms impact on service delivery.

122.  Scheduling of hearings is generally processed manually, which inhibits efficiency.?’® A transition to
electronic scheduling would allow tighter scheduling, help avoid ‘double booking’, and would be easier to
monitor. Such reforms require active management by mid-level court administrators and clerks with the
support and oversight from Court Presidents.

123. Courts generally only schedule hearings in the mornings. When asked why hearings are not
scheduled in the afternoons, the answer is usually ‘it’s always been done that way’. Other responses noted
that ‘people do not like to work in the afternoons’ or prosecutors and attorneys might not be available. Most
of the modern judiciaries in Europe and elsewhere run a tight courtroom roster, particularly in lower courts,
to maximize the use of valuable courtrooms, judges, and staff throughout the day. Commonly, courtrooms
that are not used for full day hearings are scheduled for shorter hearings by one judge in the morning and
another one in the afternoon. By tightening courtroom rosters in the Basic and Higher Courts in Serbia,
particularly for civil cases, judges could increase the pace of hearings and reduce the length of proceedings
while maximizing the use of limited courtrooms.?”® Over time, schedules calibrate and more efficient habits
are formed. Such reforms are often accompanied with electronic diaries (described above).

124. Several months usually pass between case filing and the first hearing. While some time interval is
clearly required, stakeholders in interviews suggested that this time lag is excessive for first instance cases.
Court users in the Multi-Stakeholder Justice Survey reported that the time lag in criminal cases is usually
around four months, three months in civil and misdemeanor cases, and over two months for business sector
representatives®° (see Figure 41).

277 Council of Europe, Recommendation No. R (84) 5 of the Committee of Ministers to Member States on the Principles of Civil
Procedure Designed to Improve the Functioning of Justice

278 Some courts also enter hearing dates in AVP.

273 For a further discussion on the concerns regarding scarce courtroom facilities, see the Infrastructure Chapter.

280 Compared to 2009, the time from case filing to the first appearing before court decreased only for business sector cases, while it
remained the same for other types of cases.
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Figure 41: Average Number of Months between Case Filing and First Hearing, as Reported by Court Users,
2009 and 2013%
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125.  Similarly, there is a time lag between each hearing. Court users report that, on average, three
months pass between hearings in first instance cases.”® However, there is much variation across the
country. In interviews, litigating attorneys who worked in courts throughout the country report that a court
in Eastern/Southern Serbia could reschedule a hearing within several weeks. However, in courts dealing with
the largest share of cases, this is more difficult. In Belgrade, it routinely takes three months or longer and
stakeholders assume that the reason for delay in Belgrade is the large caseloads of judges. However, as
shown in the Efficiency Chapter, the numbers of disposed cases per judge are high in Belgrade First Basic
Court (1,472) and Second Basic Court (1,123), but not much higher than in Zrenjanin (1,017) or Bor (962)
where one might have a closer hearing date. Therefore, the causes for scheduling delays may not be due
solely to workload.

126. Hearings sometimes close sine die,?®® particularly in cancelled or adjourned hearings. The next
hearing date is set only after the hearing has finished and the parties are notified. This practice is never
recommended and should be avoided (CCJE Opinion 6, 2004). The modern practice (reportedly used in
Belgrade for criminal cases) is for each and every hearing to end with the setting of the next hearing date,
circumventing the need to notify all parties (except of course those not present) by service of process, and
enabling the parties to plan accordingly.

127. Ready solutions are available, and practitioners and court users alike expect better scheduling.
Simple time management techniques could yield results, including the scheduling of afternoon hearings, the
setting of hearing dates at the conclusion of each hearing, the automation of schedules, and the monitoring
by Court Presidents and Court Managers of scheduling timeliness. The results could be significant,
particularly in busy and backlogged courts.

281 Syrvey Question: When was the case filed (month and year)? / When did one of the parties appear before a judge for the first time
(month and year)? Population base: public and the business sector with experience with court cases that reported data. Multi-
Stakeholder Justice Survey, World Bank MIDTF-JSS, 2014.

282 This time lag has not changed since 2009.

283 Without a new date set for the next hearing.
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iii. Average Numbers of Hearings

128. Users reported that four hearings were scheduled on average in first instance criminal and civil
cases, two hearings in misdemeanor cases, and three hearings in business cases. The number of hearings
has not changed since 2009 (see Figure 42). However, averages hide variations within case types.?®

Figure 42: Average Number of Hearings Held, as Reported by Courts Users, 2009 and 2013%%
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iv. Average Number of Cancelled Hearings and Adjournments and their Reasons

129. The Serbian court system does not collect or monitor data on the number of cancelled or
adjourned hearings. In Basic and Higher Courts, AVP can record these cancellations and adjournments, but
court staff does not input the data and there are no reports that enable managers to analyze the results. This
is out-of-step with European practice, where adjourned cases are monitored in over 40 countries.?8¢

130. A substantial percentage of court hearings are cancelled or adjourned. According to estimates from
judges, lawyers, and court users in the Multi-Stakeholder Justice Survey, more than 20 percent of cancelled
hearings in first instance criminal and civil cases are cases involving businesses.?’ In Misdemeanor Courts,
the percentage of canceled hearings was lower at 12 percent (see Figure 43). Given that rescheduling can
take up to three months, a single adjournment might lead to a six-month period of inactivity in a particular
case.

284 |n criminal cases, the number of hearings ranged from one to 32 hearings, and in misdemeanor cases, it ranged from one to 10
hearings. For civil cases, the average was of one to 50 hearings, and from one to 30 hearings in business cases.

285 Survey Question: How many total hearings were held in the first-instance court, not including those that were cancelled or
adjourned? Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

286 See CEPEJ Evaluation Report, 2014 (based on 2012 data). The only countries which do not monitor adjourned hearings are
Andorra, Germany, Iceland, Ireland, Luxembourg, Norway, and Sweden. Yet these seven jurisdictions do not experience such
signfiicant delays in resolution times as Serbia does. So Serbia would do well to monitor statistics on adjourned and cancelled
hearings closely.

287 Prosecutors, however, estimated that a higher proportion — around one-third — of hearings were cancelled or adjourned in their
cases.
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Figure 43: Average Percentage of Hearings Not Held out of the Total Hearings Scheduled, as Reported by
Courts Users, Judges, Prosecutors and Lawyers, 2009 and 2013228
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131.  The obstruction of proceedings by a party is the most common cause for delay (see Figure 44).
While obstructions occur in any system, it is particularly severe in the Serbian courts. Obstruction takes
several forms. Stakeholders report that the most common delay tactics include:

a.Avoidance of service of process by parties and non-parties (see above).

b.Absence from proceedings due to easily procured sickness certificates.

c. Interference with witnesses to arrange their non-appearance or to influence their testimony.

d.Abuse of procedural laws by attorneys.
Using courts as an instrument of delay is the antithesis of the justice service delivery, and loopholes should
be closed tightly so the judiciary’s resources can be focused on delivering justice.

132. Non-parties are also a common cause for delay (see Figure 44). The excessive reliance on expert
witnesses is common and is reportedly caused by a fear among judges that the Appellate Courts will not
support a judge’s decision to decline the expertise of a witness, even if that witness adds little value. With
more expert witnesses, proceedings take longer. Experts may also have good reasons for not appearing, such
as poor scheduling by the court and backlogs of arrears owed to them. Some reportedly issue biased or low-
quality reports that stimulate arguments between the parties. The blame for delay can be shared and
various improvements could be identified across the board.

133. A further frustration is the delay caused by transferring case files. In cases which transfer between
courts, it can take several months for the file to be
transferred from one court to another, even when the two
courts share the same building. This process clearly slows
down the resolution of the dispute and is unsatisfactory from
the perspective of the parties. During the two painful re-
organizations of the court network in 2010 and again in 2014,
there were serious problems in locating and transferring files
between courts and between PPOs. On some occasions, files
have been misplaced or lost altogether. With a disorganized
filing system (as shown in the picture here) there is always
room for mistakes and potential abuses. Such dysfunctions
can be simply remedied through basic document
management, the use of barcodes and increased use of available scanning technology.

Image of a Registry Department in a Basic
Court, 2014.

288 These data reflect the ratio between the reported number of scheduled hearings and the number of canceled hearings in
proceedings reported by court service providers and lawyers. Survey Questions: Estimate the percentage of hearings scheduled for
your cases in the last 12 months that were not held. Population base: users of court services, providers of court services (without
Appellate), and lawyers who reported data. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.
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134.  Transfers of cases between judges has also caused delays. Large-scale re-assignments of cases
between courts and judges occurred in 2009/2010 and again in 2013/2014, as part of the two painful re-
organizations of the court network. The transfers caused a significant amount of ‘churn’ and unnecessary
work for the system, as court staff sent and received files and judges, prosecutors and assistants became
familiar with materials on the file. Mass transfers also altered the incentives of judges to commence or
continue cases, and several stakeholders reported that judges were ‘sitting on cases’ during the transition
period. In focus group discussions, court users frequently complained that the case transfer was a common
cause for delay. Now that the court network has stabilized, such large-scale transfers should be avoided in
future. Transfers of cases can be useful, particularly when cases are transferred early in the case processing
chain from overly-burdened courts to nearby less-busy courts. In future, however, such transfers should be
targeted and should occur in a more orderly fashion to prevent delays.

Figure 44: Share of Judges, Prosecutors, and Lawyers who Report that the Listed Reasons are Occasional or
Frequent on why Cases Last Longer than Expected, 2013%°
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135.  There is a connection between excessive numbers of hearings, adjournments, and delays. A large
number of hearings dilute the importance of each hearing resulting in a lack of preparation, non-
appearances, and adjournments. As multiple actors are required to be notified of each hearing, a large
number of hearings exacerbate the problems of service of process, causing adjournments and delays. In
focus group discussions, users complain that a large number of hearings requires significant personal
involvement and is time-consuming. Those working in private companies face challenges due to absences
from work. All agree that more hearings increase costs and stress.?%°

V. Efficiency in Prison Transfers

136. Stakeholders also reported that prison transfers cause delays in criminal hearings. There are no
court statistics to show the magnitude of the problem, but prison administration and other stakeholders
report that such delays occur regularly.?!

137.  The lack of planning and coordination between the court and the prison administration means
that transfers are not as smooth as they could be. When the court does not plan efficiently and provides
short notice to the Prison Administration, the latter is often incapable of producing the prisoner in time.
Advance notice and two-way dialogue could overcome these challenges. A few courts have seen some
positive results from ‘grouping transfers’ (i.e., scheduling hearings for detainees from the same prisons on
the same day), and lessons could be learned from these experiences.??

289 Survey Question: How often, if at all, each of these reasons was the cause of the longer duration of cases? Population base: judges
(other than appellate judges); prosecutors; lawyers. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

230 Access to Justice Survey, World Bank MDTF-JSS, 2014.

291 Delays afflict the Basic Courts more than Higher Courts, and the experience is different across court locations.

292 |n Belgrade, for example, the Prison Administration has been proactive in managing its transfers. Using advanced notice and
coordination with Belgrade courts, it managed to reduce delays and adjournments.
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138. Arrears can be the cause for delays, as several prisons are owed significant arrears by the courts.?*3

As a response, some prisons now require advanced payments in order to cover the costs before producing
the prisoners to the hearings, while other prisons are simply less responsive to the requests. With the new
CPC implemented in October 2013, the transfer of inmates for hearings and interviews during the
investigation phase will presumably be covered by the prosecutors’ budget. However, there is no evidence
that this has been taken into account in the preparation of the prosecution budget for 2014.

139. To a lesser extent, delays are due to a combination of physical and material challenges. Some
prison administrations lack the needed vehicles and fuel to facilitate the transfers, and this is partly due to
the arrears they are owed. Some courts also lack sufficient infrastructure to hold the prisoners on the day of
the hearing, and anecdotal evidence suggests some prisoners are guarded in public waiting areas in
proximity to the parties.

140.  There are ready solutions for each of these issues. Basic improvements in planning, coordination,
and financial management could improve the efficiency in transfers immediately. Courts could offer to be
more flexible in working with the prison administration to schedule hearings in blocks or to stagger hearings
time to enable prisons to deliver more efficiently. Dialogue between individual courts and prison officials
could produce pragmatic solutions. Longer term solutions could include improved bail arrangements,
upgrading of holding cells in some courthouses and introducing videoconferencing services some of the
larger courts and prisons.

vi. Use of Modern Case Management Techniques

141. Preparatory departments have the potential to transform the case management process by
ensuring that hearings are ready to proceed and run smoothly. Judges, court staff, and practicing attorneys
interviewed acknowledged that these departments would be useful, particularly for ensuring that cases are
ready for hearing. Since the introduction of these departments to the Court Rules in 2010, judicial staff is
working well to ready cases for hearing and address procedural issues. However, many places do not use
these departments and should consider prioritizing their creation (for discussion of preparatory
departments, see Governance and Management Chapter).

142. A type of pre-trial hearing to set schedules and resolve some initial issues has been introduced in
recent amendments to the Civil Procedure Law and CPC. This change could help a great number of hearings
to run more smoothly. It will be important to track whether such hearings are held, whether they circumvent
the need for subsequent hearings, and reduce disposition times.

143. Hearings could also be further consolidated. Under the current law, hearings are often disjointed
and piecemeal even in the trial stage. Therefore, attempts to condense hearings?®* may help improve this
issue. Once the preparatory departments are capable of ensuring trial readiness, consolidated hearings
could become the norm. Again, a better use of AVP and its integration would enable these reforms to be
monitored to measure the impact of reforms.

144.  The use of hearings to convey or exchange information that might be otherwise provided in
writing is another issue. Written and e-mail exchanges, and telephone conferences on simple issues are
common practices in modern judiciaries across Europe and elsewhere. Currently in Serbia, oral statements
play a predominant role, including in party requests to admit or exclude certain evidence, call for new
witnesses, presentation of legitimate documentary evidence, or other motions including for adjournments.
Some of these communications could be effectively conducted in written form and could serve as a prelude
to inform the hearing. Through the increased use of written communication, the court and the parties could

233 For further discussion, see the Arrears Section of the Financial Management Chapter.
294 primarily through the suggestions introduced in the Civil Procedure Code.
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make a more efficient use of the time intervals between hearings.

vii.

145.

Efficiency in the Substantive Conduct of Hearings

A substantial percentage of hearings are perceived to be inefficient, as shown in Figure 45 below.

Figure 45: Average Percentage of Hearings Not Contributing to Resolution of the Case, 2009 and 20132%
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146.

Based on the data collected on the number of canceled and inefficient hearings, an efficiency

index can be calculated to show the share of efficient hearings (hearings contributing to the resolution of a
case) in the total number of scheduled hearings.?®® The efficiency indexes show that, on average, 55 percent
of hearings were productive in criminal cases, and 58 percent in civil cases (see Figure 46).

Figure 46: Efficiency index: Mean Percentage of Hearings Contributing to Process Resolution out of Total

Scheduled, as Reported by Court Users, Court Providers, and Lawyers, 2009 and 20137
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295 Court users: ratio between the reported number of scheduled hearings and number of hearings not contributing to case
resolution in their proceedings; court providers: Estimate the percentage of hearings held in the last 12 months that did not
contribute to progress in resolution of court cases) Population base: users of court services, providers of court services (without
Appellate), and lawyers who reported data. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

2% Efficiency indices were calculated using data reported by judges, prosecutors and lawyers. They are based on the total number of
hearings, the number of cancelled hearings and the number of hearings that did not contribute to the resolution of the case in the
course of 2009/2013. Indexes are presented as average values (arithmetic means).

297 Courts users: ratio of reported number of canceled and inefficient hearings out of total scheduled hearings; court providers and
lawyers: reported percentages of canceled and inefficient hearings subtracted from total of 100%. Population base: users of court
services, providers of court services (without Appellate) and lawyers who reported data. Multi-Stakeholder Justice Survey, World
Bank MDTF-JSS, 2014.
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147. Analysis of these data shows that as the number of scheduled hearings increases, the number of
productive hearings decreases.?®® This indicates that the extended duration of court proceedings is very
likely not a consequence of specificities or complexity of given cases. Rather, the data reveal that the
number of canceled and unproductive hearings is likely to rise with the extended duration of the
proceedings.

148. In hearings, the methods used for taking witness testimony are time-consuming are slow down
the pace of hearings. Often the party or expert witness is required to give their statement several times to
enable the judge and typist to dictate the evidence into the minutes. Some experienced and proactive expert
witnesses dictate their statements directly to the minutes, but this is not common. Basic training on the use
of word processing software and the electronic exchange of documents, could significantly improve the
speed and accuracy of this process. (In the longer term, the use of audio or A/V recordings should also be
considered.)?®®

149. Lawyers also play a role in slowing down hearings and causing inefficiency. As lawyers are paid per
hearing,3® they have a disincentive to deal with matters expeditiously. Frivolous claims are pursued without
sanction and some lawyers are said to advise clients on how to obfuscate proceedings. Several stakeholders
allege that lawyers drag out cases by encouraging (or at least not opposing) more procedural steps than
necessary in an effort to increase billings. The Review team is unable to substantiate these claims.

150. Recent amendments to the procedural codes seek to improve efficiency in the conduct of
hearings. Measures include:
a. The parties only propose evidence to be collected, and the judge decides which evidence is
required to determine the key facts of the case.3%
b. The judge manages the hearing and interviews the parties, reviews the submitted evidence, and
provides the parties with the right to speak.3%
c. The judge may fine a witness or an expert who does not appear when summoned, or otherwise
impedes procedural activities or service delivery.3®

151. Despite their enhanced powers, adjournments and delays continue because judges are not yet
assuming their new roles. This reluctance to manage the case proactively is caused by several factors.
Judges may not understand their enhanced powers and may fear reprisals from the parties. Judges may also
find it easier to let parties have their way, particularly in environments where judges and attorneys
fraternize. Frequent changes in procedural laws also make judges uneasy — several judges reported that they
prefer to wait for a colleague-judge take the first step and see how the Appellate Courts reacts. Further,
some stakeholders point to a general passivity —a common attitude of ‘let’s wait and see’ among judges.

152. Several lower court judges reported that appellate judges are not supportive of lower court
judges’ attempts to improve procedural efficiency, limit abuses and push cases ahead. In their view, the
Appellate Courts are likely to overrule a judge’s denial of requests for additional witnesses or evidence, and
return the case for retrial to ‘get the case off their desk’.3%* Evidently, improvements in the courts require a

298 There are identifiable correlations between the efficiency index, the number of scheduled hearings, and the duration of the case.
See Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

299 For discussion of ICT training and A/V equipment, see the ICT Chapter.

300 Including for adjourned hearings and 50percent for hearings cancelled at a short notice.

301 Article 228-229, Law on Civil Procedure; Article 395, CPC.

302 Article 326, Law on Civil Procedure.

303 Article 101 Law on Criminal Proceedings. Fines range from 10,000 RSD to 150,000 RSD for individuals, and from 30,000 RSD to
1,000,000 RSD for expert witnesses.

304 Similar behavior has been reported in several Latin American countries, where judges return cases repeatedly ‘for correction.’ The
stated reason was to keep ‘a clean desk.” In Serbia, either the appellate judges’ efforts are very successful, or the lower court judges
are exaggerating the problem. As discussed above, Appellate Courts have low congestion ratios and high clearance rates.
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more proactive monitoring and encouragement from the judiciary’s leadership, the HIC, and disciplinary
bodies. Clear support from upper level leaders will provide incentives to judges to change behaviors and will
reduce their apprehensions.

viii. Efficiency in Joining Similar Cases

153.  The lack of joinder of similar cases also creates inefficiencies and delay. Stakeholders noted that it
is not common for a claim and counter-claim to be dealt with as separate cases even when they are highly
related, and doing so would be appropriate and in the interests of the parties. Frequently, the claim and
counter-claim are considered as two separate cases, which may or may not be allocated to the same judge
or the same court.

154, Criminal compensation provides a practical example. Judges exercising criminal jurisdiction usually
refuse to deal with compensation claims arising out of the proceeding. As a result, at the conclusion of the
criminal case, the victim is required to initiate a new civil proceeding (including payment of additional court
and lawyer fees), even for simple damages. This contributes to the inflated caseload, reduces access to
justice for the parties, and prolongs the delay for the victim to recoup damages from the criminal conduct.

155. Beyond claims and counter-claims and related proceedings, the lack of joinder of similar cases is
another issue. Some courts are clogged with large numbers of cases where multiple parties’ cases deal with
the same facts and law. The law on consumer protection envisages filing lawsuits aimed at protecting the
collective interests of consumers, however Serbia’s first-ever class-action lawsuit commenced only in 2014
and is already under legal challenge. Regarding military pensions, Belgrade First Basic Court received around
24,000 incoming cases in 2013, and the court expects to receive around another 17,000 in 2014. The Court
President there reports that although the cases are not complex, current legislation requires that courts deal
with each case separately, which is cumbersome for both judges and the court staff.

156. While joinder will not be appropriate in all cases, it may be appropriate in many.3% A separate
resolution of claims and counter-claims can often double the length of the user’s dispute, as one case is
stayed until the other is resolved. In multiple cases, the issue may become ‘stuck’ for many years.
Unfortunately, AVP does not track the joining of cases, and no hard data are available to enable analysis of
the problem impacts.

157.  There are several likely reasons as to why joinders are not common. First, productivity norms for
judges incentivize the resolution of the large numbers of cases. There are no incentives to join cases in the
interests of the parties because judges could double their workload for no benefit. Second, lawyers may not
request joinders because multiple hearings improve their billings and therefore their revenues. Third, there
seems to be limited guidance from the appellate jurisdictions as to when joinders are appropriate, making
judges more reluctant.

158. Encouragement to join cases appropriately could significantly improve procedural efficiency.
Legislation could require that claims and counter-claims be joined appropriately, and that the same courts
deal with compensation proceedings arising out of criminal proceedings. Higher Courts could provide greater
guidance, and judges could be encouraged by incentives such as productivity norms to add ‘extra credit’ for
appropriated joined cases. Joined cases could reduce the duplication of hearings and enable courts to focus
their time on resolving the substantive dispute and providing justice to the parties. By reducing the
possibility that different judges make different decisions on the same law and facts, joined cases can also
promote a more coherent approach to cases, reducing appeals and improving consistency in the application
of the law.

305 As of March 1, 2014, the Law on Misdemeanors now facilitates the joining of cases in a manner similar to that allowed for under
the CPC.
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iX. Efficiency in the Appeal Process and the Extent of ‘Recycling’ of Cases

1509. A series of problems with appeal cases further undermine efficiency. Many of the data above are
based on first instance cases, but appeals are alarmingly common in Serbia.3% Stakeholders report that many
appeals were frivolous, lodged by attorneys to assist their clients to delay enforcement or for some other
procedural or tactical advantage.

160. First, there are inefficiencies in the process of transferring a case from the first instance court to
the appellate court. Stakeholders report that the transfer of the case can take several months. It is common
for hard-copy files to be lost. In the recent court re-networking in 2014 for example, thousands of appeals
files have yet to be accounted for, causing delays for the parties in these cases. Such inefficiencies could be
improved through basic record management, better use of existing ICT systems, and improved accountability
among judges and court staff.

161. Another common problem is the prevalence of retrials.>®” When first instance decisions are over-
turned, the appellate judge almost always sends the case back for retrial, rather than seeking to resolve the
case.’®® The result is a large percentage of incoming cases in first instances courts that do not represent true
incoming cases. The practice is so prevalent that Serbian stakeholders have developed the term ‘old new
cases’, and it occurs far more often than the law requires.

162.  This practice inflates caseload figures, duplicates workloads and frustrates court users and
practitioners alike. Successive appeals elongate the duration of the proceedings — from the court users’
perspective, the full journey of their case can be two, three, or four times as long as the indicator for time to
disposition might suggest. Recycling to this extent is unusual within Europe.

163. On a positive note, the ‘recycling’ problem is subsiding. Recent reforms require that cases returning
on their second appeal must not be sent back for further retrial. Instead, the appeal judge must substitute
their own judgment.

164. Additional measures could further encourage the most efficient use of the appeal system and
ensure that only ‘hard cases’ are appealed. Joint symposia among lower and Appellate Courts could be
convened to exchange experiences on the abuse of process issues. Fines could be imposed on frivolous
appeals, and feedback from lower courts to higher courts could be encouraged.

165. Again, better data are essential. The number of appeals, timeliness of appeals, and appeal
outcomes should be tracked. Part of the problem is the inflation of caseload numbers, whereby a case that is
appealed and retried is characterized in AVP as three separate cases. Better data collection and integration
of ICT systems would enable appeals to be more thoroughly tracked to pinpoint and address inefficiencies.

e. Gender Impacts of Inefficiencies in the Court System

166. The Review investigated whether the court system works less efficiently for women, and possibly
for other groups. The review found that there are some differences in the length of proceedings in criminal

306 This section deals only with the efficiency of processing appeals. For detailed discussion of appeals, see the Quality Chapter.

307 The problems that recycling creates are described eloquently in an editorial piece by the President of the High Judicial and
Prosecutorial Council of Bosnia and Herzegovina, where the practice is also prevalent. See Do Appellate Courts Adjudicate or Train?
Politika Newspaper, 4 March 2013, available at: http://www.politika.rs/rubrike/Pogledi-sa-strane/Da-li-apelacioni-sudovi-sude-ili-
obucavaju.sr.html.

308 The impression derived from interviews is that higher instance judges are too quick to annul a decision and send it for retrial.
Their rationale is that there is ‘no harm done’ by ordering a re-trial. There is also little incentive for the appellate judge to resolve the
matter in their own court because their productivity norms measure only the number of cases resolved, and sending a case back to
the lower court counts as a ‘resolved case’ in the appellate judges’ numbers.
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cases of women defendants.3®® There are also perceived differences in the frequency of canceled,
unproductive, and efficient hearings, but again, only in criminal cases.?!° Other indicators revealed no gender
differences.3!

167. However, inefficiencies arise in particular types of cases where women are more likely to be
parties, such as divorce, custody, and domestic violence. Process Maps highlight that cases of divorce and
domestic violence can easily become ‘stuck’ and take longer than the time limits set by law.3'? Lack of
specialized case processing, combined with opportunities for parties to engage in procedural abuse for
tactical advantage, leave parties — often women — at a disadvantage in the courts.

168. For example, the Process Map for a divorce case shows that uncontested divorce proceedings
proceed relatively smoothly and within the timeframes set by the law, but child custody and maintenance
are often severely delayed. Cases often become ‘stuck’ when the local Social Welfare Center takes a long
time before giving its expert opinion (i.e., up to 6 months). Delays vary; for instance, the Center reportedly
takes longer in Kragujevac than in Belgrade. Opportunities to improve the coordination and cooperation
between the courts and Social Welfare Centers could be explored. Obstruction by one of the parties is also
routinely problematic in these cases.

169. In focus group discussions, women highlighted the stress that delays, repeated hearings, and
errors cause in custody litigation. For example, one woman noted in a single custody case that ‘as a result of
an inefficient court, my children were forced to go through five different mental institutions where they were
tested’. Another woman stated that:

‘a judge in Pancevo was on my [custody] case for one year. We had a hearing every month, and only
after a year he told me that he wasn’t competent for my case, so | had to go to another judge. And
what about my costs for coming to the court, absence from work, what about that?’

170. The maps and accompanying testimonies suggest that targeted measures to improve efficiency in
family disputes could better ensure the equal treatment of women and men before Serbian courts. These
cases are often complex even in high performing European judiciaries. However, lessons from elsewhere in
Europe abound including the use of specialized courts, streamlined procedures, and targeted initiatives to
ensure priority treatment of children in case processing.

309 For example, the Multi-Stakeholder Justice Survey found that the average length of criminal cases is significantly longer for
women than for men. Respondents estimated that criminal cases involving women lasted 16.2 months on average, compared to 10.7
months for cases involving men. However, this is more likely due to the types of criminal offences than the gender of the defendant.
Differences have not been found in non-criminal matters.

310 In the Multi-Stakeholder Justice Survey, the average percentage of reported canceled hearings for criminal cases was estimated at
23percent for men and 34percent for women.

311 |n the Multi-Stakeholder Justice Survey, women actually evaluated the efficiency of judges to be slightly higher than did men:
30percent of women gave positive evaluations, compared to 20percent of men.

312 For Process Maps, see Judicial Process Maps in Serbia, World Bank MIDTF-JSS, 2014.
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313

f. Efficiency in the Delivery of Administrative Services

171.  According to the Multi-Stakeholder Justice Survey,
more than 70 percent of court users were satisfied with the
efficiency with the administrative service they received,
including the verification or certification of documents. In
particular, there is a significant increase in satisfaction with
services relating to the verification of documents and contracts
since 2009 (see Figure 47).

172. Given these positive results, one may query what
problem the introduction of notary services was intended to
solve. Private notaries are common elsewhere in Europe.3!* In : ‘
Serbia, their introduction was aimed at improving efficiency by Image of a Queue for Administrative Services
taking from the courts a range of administrative tasks, focusing at a Basic Court, 2014.

mainly on verification.3!®> Private notaries are scheduled to commence in September 2014, and it would
appear that private notaries will be able to compete with courts for these services. It is expected that private
notary services will be faster but considerably more expensive. These data demonstrate that the courts are
well placed to compete, at least with respect to verification tasks.

Figure 47: Satisfaction Levels with Efficiency in Administrative Services among Court Users, 2009 and
2013316
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173. Court users also report that the time needed to complete an administrative task has decreased.
The average time needed to verify documents and contracts has been reduced from 118 minutes in 2009 to
78 minutes in 2013. In terms of other administrative tasks, the average time has been reduced from 164
minutes to 91 minutes. In 2013, 48 percent of verification services were completed within 30 minutes, and
more than 40 percent of other administrative services were as well. In 2009, only 25 percent of services
were completed in that time.

313 This section reviews several indicators and European benchmarks of efficiency in the delivery of administrative services by courts,
corresponding to Indicator 1.4.10 of the Performance Framework.

314 Notaries are private professionals in 28 of the European countries that provide data to CEPEJ. In 27 of those countries, the
profession is supervized by public authorities. See CEPEJ Evaluation Report, 2014 (based on 2012 data).

315 The stated aim of the reform is to lighten the workloads of courts and improve efficiency of services. To date 94 notaries have
been appointed, as part of a plan to appoint around 350 notaries in total and have one notary for every 25,000 people in Serbia.

316 Survey Question: How satisfied are you with the efficiency of the administrative court service? Efficiency entails no waste of time
and the fast and quality completion of the task. Scale: 1. Very dissatisfied, 2. Dissatisfied 3. Satisfied, 4. Very satisfied. Population
base: members of public and business sector with experience with court administrative services total target population. Multi-
Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.
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174. However, average times hide a significant variation in the range of reported time taken to
complete an administrative task. A considerable percentage of court users reported spending between 90
and 180 minutes at the court to complete their administrative task, while a further group reported that it
took them even more than 10 hours. Some representatives of business sector reported to have spent a
number of working days on completion of one administrative task (See Figure 48).

Figure 48: Time Spent in Minutes to Complete an Administrative Task, 2009 and 201337
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175. Multiple visits are generally still required for a user to complete an administrative task, and this
has not changed from 2009 to 2013. Court users from the public reported that their task required on
average 2 to 3 visits to complete. Users from the business sector reported having to visit the court on
average 3 times. However, the percentage of users who could complete their task in one visit rose from 42
to 50 percent from 2009 to 2013. For the verification of documents and contracts, 56 percent of court users
reported completing their verification task during one visit in 2013, a significant improvement since 2009
(see Figure 49).

Figure 49: Number of Courthouse visits required to complete administrative task as reported by users of
administrative services, 2009 and 201338
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317 Survey Question: Public: How much total time did you spend completing this task? (Including paying tax in bank or post office
related to this task.) Business sector: Roughly estimate, how many total working hours your employees spent in the courthouse in
completing this administrative task? Population base: general public and business sector with experience with court administrative
services. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

318 Survey Question: How many times did you have to go to the courthouse to complete the task? Population base: members of public
and business sector with experience with court administrative services total target population. Multi-Stakeholder Justice Survey,
World Bank MIDTF-JSS, 2014.
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176. The average time that a user spends at each visit is quite lengthy. Both general court users and
business users reported that on average, the time spent to complete a task is about 39-45 minutes. Only 5
percent of court users reported that the task took from 91 to 180 minutes, compared to 32 percent in 2009.
However, 15 percent reported that their task took 181 minutes to 10 hours, compared to only 5 percent for
this duration in 2009.

177. Court users can now more often complete their administrative task at one location, instead of
going from door to door. In 2013, 74 percent of users reported completing their verification task at one
location, an increase from 49 percent in 2009 (see Figure 50).

Figure 50: Share of Users who were Required to Go Door-to-Door for Administrative Services, 2009 and
201331
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178.  While efficiency in administrative services has increased, there still is room for improvement. In
2013, 47 percent of general users and 41 percent of business users still report that their administrative task
could have been completed in shorter time. Over 20 percent of administrative services providers agree.

319 Survey Question: While you were completing your administrative task, did you have to go from door to door or were you able to
complete the task at one location? Population base: members of public and business sector with experience with court
administrative services total target population. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.
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Figure 51: Share of users of administrative services who report that the task could be completed in less
time, 2009 and 20133%°
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179. If courts and private notaries were able to compete for verification services, courts could improve

timeliness in several ways. In the Multi-Stakeholder Justice Survey, 41 percent of the administrative service
providers themselves noted that tasks could be completed in less time via the simplification of procedures,
38 percent pointed to better technical equipment such as computers, and 29 percent pointed to a better
allocation of work and better informing of the clients. Unsurprisingly, over 60percent also suggested salary
increases. From the perspective of providers, there is efficiency to be gained.

320 Syurvey Question: Could the administrative task have been completed in less time given its complexity? Scale:
1. Yes, 2. No. Population base: members of public and business sector with experience with court administrative services total target
population. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.
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3. Quality of Justice Services Delivered

Chapter Summary

1. As outlined in the Performance Framework, the quality of service delivery covers a range of
dimensions ranging from quality of legislation to quality in case processing, decision-making, and appeals.
The integrity of the system is also a dimension of quality in the eyes of users. Poor quality has significant
implications for efficiency of service delivery as well as for the access to justice services.

2. The poor quality of legislation in Serbia causes a range of problems for the courts. Lack of precision
in legislative drafting creates ambiguity which is then exploited by parties. Overlapping and conflicting laws
cause inconsistency of practice, while gaps in the law leave judges with little guidance. In all, 21 percent of
judges and 19 percent of lawyers report poor quality legislation as the main reason for the poor quality of
court services. Only 13 percent of judges and prosecutors considered Serbian laws to be fair and objective.

3. Deficiencies in the policymaking and legislative process perpetuate these problems. There has
been a proliferation of new legislation in recent years, often developed without policy analysis, and with
limited analysis or buy-in from the stakeholders responsible for their implementation. Ad hoc working
groups are convened by the MOJ to consider and draft each new law, and their organizational methods are
haphazard. There are too many working groups, and the deliberative process is time-consuming without
producing the requisite quality of drafts. Working groups tend to debate concepts rather than conduct
analysis based on policy criteria, and they tend not to rely on data to inform decision-making. They do not
sufficiently consider the financial and operational implications of proposed legislation, as evidenced by a lack
of policy analyses or fiscal impact analyses. Consultation processes are perfunctory. Legislation is routinely
passed by the National Assembly under emergency procedures.

4. Following the enactment of new legislation, there has been limited outreach and training to
embed new behaviors. In recent years, many laws have been ‘stillborn’, unable to be effectively
implemented and requiring a new working group to start over again. This creates a constant and
unproductive ‘churn’ of reform. Professionals have little time to apply the new legislation before they are
revised. Many judges stall their decisions or continue to apply old legislation while waiting for appellate
courts to provide guidance on new legislation. There is also evidence of reform fatigue, which is concerning
at the outset of the Chapter 23 process. Legislative reform will continue through the accession process, but
the quality of the working group process should be enhanced to prevent the Chapter 23 accreditation
process from becoming a merely box-ticking exercise.

5. When disputes arise, the application of the law is inconsistent across the country. More than 80
percent of judges, prosecutors and lawyers express concerns about inconsistent or selective interpretation
of laws and inconsistent jurisprudence. Process Maps highlight that the ‘law in practice’ differs from the ‘law
on the books’ in certain cases and at certain locations.

6. Current arrangements for case processing present several challenges in terms of quality. The
system lacks a standardized approach to routine aspects of case processing. There are no checklists,
standardized forms or templates for routine aspects of case processing, nor is there a consistent approach to
drafting routine documents, such as legal submissions, orders, or judgments. Meanwhile, there are few
examples of specialized case processing for the types of cases that often warrant a tailored approach.
Certain types of cases, such as small claims, complex fraud and gender-based violence, can tend to get
‘stuck’ in the system because they lack specialized case processing practices.
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7. In criminal cases, the quality of decision-making by judges and prosecutors varies. Some
innovations are showing promise, including the use by prosecutors of deferred prosecution®?! and plea
bargaining. In deferred prosecution cases, arrangements to implement and monitor sanctions remain weak,
causing prosecutors to rely disproportionately on cash payments as sanctions rather than more proactive
rehabilitative measures, such as community work or psycho-social treatment. Monitoring is also
inconsistently applied across the territory, largely due to the limited geographic reach of the Commissioner,
undermining the principle of equality before the law. Plea bargaining procedures could be simplified by
giving greater autonomy to Deputy Prosecutors. Sentencing appears inconsistent, and many stakeholders
report that it is overly lenient, and prosecutors could play a more constructive role in compiling data on
sentencing practices and trends and recommending sentences accordingly. Alternative sanctions could be
strengthened by supporting the arrangements to implement and monitor sanctions. Alternative sanctions
should be particularly encouraged in Misdemeanor Courts, where deferred prosecution and plea bargaining
have only recently been introduced and where the prospects for rehabilitation for minor offenses is high.3??

8. More broadly, the Serbian judicial system struggles to fully comply with ECHR requirements, as
evidenced by the large caseloads in Strasbourg. Non-compliance tends to be found in a limited number of
case types, highlighting specific problems relating to inconsistent application of the law and non-
enforcement of the final decisions against state-owned enterprises. It thus appears that the bulk of Serbia’s
non-compliance relates to financial complaints against public entities, rather than structural problems in the
judicial system. Friendly settlements offer some solution here. In an attempt to comply with the ECHR right
to trial within a reasonable time, recent procedural reforms now enable parties to pursue a separate cause
of action for delayed proceedings. These reforms are well-intentioned but run a high risk of producing
unintended, or even perverse, consequences. Their implementation should be monitored closely and
adjustments may be required.

9. The appeals system is at the heart of Serbia’s problems in terms of quality of decision-making.
Appeal rates are very high on average, as are reversal rates®?® on appeal. Rates also vary markedly across
court types, case types, and court locations. Without plausible explanation, some courts exhibit appeal rates
and reversal rates that are double those of the court adjacent to it. Appeals from Basic Courts to Higher
Courts (known as small appellation) are not well monitored in the system and, upon analysis, are particularly
alarming. The perceived unfairness of the system, combined with its lack of uniformity and consistency,
encourages court users to appeal. Attorney incentives may also play a hand in driving up appeals. At the
same time, levels of trust in the appellate system among court users are low. On a positive note, recent
procedural amendments to reduce successive appeals (known as the ‘recycling’ of cases) seem to be
working. Nonetheless, appellate judges (notwithstanding their lighter caseloads) continue to remand cases
back to the lower jurisdiction for re-trial more often than they are required to, rather than substituting their
own judgment. Excessive remands duplicate workloads, inflate case numbers and perpetuate inconsistent
practices by failing to provide adequate guidance to lower courts. The SCC plans to improve uniformity in the
application of the law through a range of measures, including Certification Commissions. These efforts
should be prioritized and augmented with a suite of basic quality-enhancing measures, which together could
reduce appeal rates over time.

10. Meanwhile, corruption remains a challenge for the Serbian judiciary. Serbia lags EU Member States
and neighboring countries on all comparative indices of perceived corruption in the judiciary. Court users
admit that they engage in corruption to advance their cases.3?* Bribery of court staff appears to be more

321 peferred prosecution is commonly referred to in Serbia as ‘opportunity cases’.

322 plea bargaining in Misdemeanor Courts was introduced in August 2014, after the reporting period for the Functional Review. Its
effectiveness could thus not be verified.

323 Reversal rates are commonly referred to in Serbia as ‘abolishment rates’.

324 Around 10 percent of court users report that a bribe was solicited when they had dealings with a court. Figures on reported
corruption are expected to be significantly under-stated.

124



Part 1: External Performance Quality of Justice Services Delivered

common than bribery of judges, who likely rely on more subtle means. In addition to bribes, at least 19
percent of users report ‘pulling strings’ to influence the courts. Such informal means are more often used to
affect the procedure rather than the outcome, suggesting that improvements in transparency and efficiency
in case processing would reduce opportunities for malfeasance. Gift-giving is also common and goes largely
unchecked. Surveys indicate that the perceived prevalence of corruption is declining across the system
However, in Misdemeanor Courts, public trust and confidence is falling.

11. Perceptions of judicial independence in Serbia remain low. A significant portion of judges (25
percent) and prosecutors (33 percent) report that the judicial system is not independent, compared with 50
percent for the public and business sector, and 56 percent of lawyers. The same view is reflected in Serbia’s
poor rankings in terms of judicial independence on a range of global indices. Notably, perceptions of judicial
independence have worsened since 2009, which reduces the credibility of the system and users’ trust and
confidence in it.

a. Introduction

12. This Chapter assesses the ability of the Serbian judicial system to deliver quality services to
citizens, corresponding to Performance Measurement Area 2 of the Performance Framework. Service
quality has a range of dimensions including the uniform application of the law, user satisfaction with the
justice services received, and consistency with ECHR standards and perceptions of integrity.3?

b. Quality of Laws and Law-Making

13. Clearly, the quality of justice depends on the quality of the law and system performance of the
system.3%® This section looks at three dimensions of quality of laws corresponding to Indicator 2.1 of the
Performance Framework: perceptions of the quality of existing laws, the law-making process, and the rollout
of recent law reforms.

i. Perceptions about the Quality of Existing laws

14. In the Multi-Stakeholder Justice Survey, judges, prosecutors, and lawyers expressed some
reservations about the precision and clarity of Serbian laws. Only 4 percent of judges, 3 percent of
prosecutors, and 5 percent of lawyers stated Serbia’s laws are precise or clear.3?” The prosecutors’
perceptions of the laws have worsened since 2009, possibly driven by perceptions around the introduction
of the CPC. Meanwhile, lawyers’ perception of the laws has improved (see Figure 52) .

325 | egal frameworks and the ‘law on the books’ is not the focus of the Functional Review, but rather the implementation of law and
the delivery of justice services in Serbia. As a result, this Chapter does not assess the quality of individual laws, nor does it evaluate
the work of individual judges. No legal review was undertaken of individual judgments. While it is possible to conduct legal reviews
of a representative sample of laws and court decisions such a methodology is beyond the scope of the Review.

326 |If the quality of laws is poor, the judicial system will be unable to provide high quality services to citizens. Poor quality laws also
create user dissatisfaction and can reduce trust and confidence in the judiciary. Ambiguous laws also create opportunities for undue
influence and corruption. The quality of laws also affects efficiency and access. Poor quality laws can complicate case processing,
which in turn lengthens the time it takes for courts to deal with those cases. Ambiguous laws also shift the burden of resolution to
judges, leading to decisions, which in turn increases appeal rates, placing a further burden on the court system.

327 This view was corroborated by the general public, although they are not as well placed to make assessments. In the Argus 2014
Survey, 38 percent of the general public reported that laws are of bad quality and 58 percent reported that the laws in Serbia are
worse than the laws in the EU. See Perceptions of the Content of Chapter 23 and 24 of the Negotiations on the Accession of Serbia to
the EU, Argus Project, 2014 (the Argus Survey, 2014).
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Figure 52: Extent to which Serbian Laws are Clear and Unambiguous, as Expressed by Judges, Lawyers and
Prosecutors, 2009 and 2013328
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15. Further, professionals expressed reservations about the fairness of Serbia’s laws. Only 13 percent
of judges and prosecutors considered laws to be generally fair and objective, although these perceptions are
an improvement compared to 2009. Again, most professionals reported somewhere in the middle (See
Figure 53).

Figure 53: Extent to which Serbian Laws are Fair and Objective, as Expressed by Judges, Lawyers and
Prosecutors, 2009 and 20133%°
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16. The Survey also highlights how unclear laws can impact the quality of justice services. 21 percent
of judges, 19 percent of lawyers, and 9 percent of prosecutors cited unclear laws as the main reason why the
quality of judicial work is not higher.33°

17. For court users, ‘bad laws’ were also to blame for why the quality of work was not higher in their
own cases. 25 percent of the public and 24 percent of business representatives cited bad laws as the main
reason. From 2009 to 2013, the perception appears to have become slightly worse.

328 Survey Question: To what extent were Serbian laws precise, clear and unambiguous in last 12 months? Population base: legal
professionals total target population. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

329 Survey Question: To what extent were Serbian laws months fair and objective in last 12? Population base: legal professionals total
target population.

330 These figures reflect an improvement from 2009, but it is not clear whether this change is due to improved clarity of laws or
whether other problems have since taken precedence as the ‘main reason’ holding back the quality of judicial work.
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Figure 54: Court User Perception of why the Quality of Court Services was Not Higher in Their Case, 2009
and 201333
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18. In interviews, stakeholders noted that overlapping and conflicting laws cause problems for the

courts. One stakeholder in the Misdemeanor Courts cited discrimination law as an example: five or six laws
prohibit discrimination in different ways, making it difficult for judges to reconcile and determine those
cases. In the Commercial Courts, stakeholders also noted that several bankruptcy laws apply concurrently,
causing confusion for judges, lawyers, and parties alike. Lawyers expressed concerns in interviews that
different procedural laws apply to their clients, such that the same case could proceed differently in
different locations. Several stakeholders highlighted the need for greater harmonization of existing laws, as
well as the need to consider existing laws when drafting new ones. Other stakeholders noted there are gaps
in the law, and that judges struggle to deal with these cases in the absence of clear guidance.

ii. Quality of the Law-Making Process

19. All acknowledge that the law requires improvement, but there is concern that the pace and
process of law drafting may undermine quality. Several stakeholders identified poor drafting practices in
recent years as contributing to unclear or ambiguous new laws, which have led to uncertainty about the
application of laws by the courts.

20. As one stakeholder noted, there is a ‘hyperinflation of law drafting’. Significant efforts are being
expended in the sector on the establishment and operation of a large number of working groups covering
various aspects of reform. The MOJ advises that there are currently approximately 15 working operational
groups. One member of the Secretariat for the Implementation of the Strategy informed the Review that in
the future, there would be around 35 working groups for various aspects of the strategy. With a high
number of disparate groups, the possibility rises that they may work at cross purposes with each other. Civic
engagement in the process of law reform is minimal, and public debates were described by several
stakeholders as perfunctory. Amendments are frequently passed through the legislature under emergency
procedure.

21. This ‘hyperinflation’ of law-making has impacts for end users. For example, the National Alliance
for Local Economic Development (NALED) tracks 30 laws important for businesses and reports that over the
last five years, these laws have been amended or overhauled 98 times in total. Businesses clearly struggle to
keep apace. Focus groups with small businesses also highlight that the constant ‘churn’ of laws affects
business operations.332

331 Syrvey Question: Which of the following would you identify as the main reason explaining why you did not rate the quality of
judicial work more highly? Population base: public and business sector with experience with court cases who evaluated quality of
court service in that specific case less than high. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

332 Access to Justice Survey, World Bank MDTF-JSS, 2014. See also the section on awareness of laws in the Access to Justice Chapter.
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22. Even a large and advanced legal system would struggle to develop and deliver such a large number
of high quality laws simultaneously. The large number of working groups in Serbia may represent an over-
commitment, a lack of prioritization, or a lack of commitment to quality in law reform or legal drafting. It is
not clear whether, in practice, the large number of legal reforms is part of the problem or part of the
solution.

23. Organizational methods within working groups have not always been clear. Stakeholders who are
members of various groups expressed frustration that working groups are not often given clear direction
about the goals to be achieved by the law and the specific mandate and methods for their work. Some
working groups are guided by prior analytic studies, and others simply debate their views. Meetings often
run without agendas, so content is debated in long unstructured sessions and the dynamics of discussion
depend on who participates or is most vocal. Some
working groups have been open for over two years
and have vyet to produce drafts for broader
discussion. Some suggest that the existence of
working groups create an impression of progress
without the results of progress, in a manner that
suits particular members of those groups.

24. Representation on working groups may
also be an issue. Official working groups do not
always include representatives from the
populations or entities with the most expertise or
those most directly affected by the legislation. For
example, the Anti-Corruption Agency was not
included in the working group drafting the whistleblowing law, notwithstanding its relevant expertise. In the
Working Group on Free Legal Aid, representatives from civil society and municipal legal aid centers were not
initially included, though this was rectified. The HJC was not included in the working group amending the
Court Rules. Working Groups usually contain only members based in Belgrade, and so the views of those
outside of Belgrade are rarely expressed and country-wide consultation is rare. It is sometimes unclear
whether working group members are, in practice, conveying their personal views or the official position of
the organization they represent. Working groups also often do not include specialists in legislative drafting,
and once the responsible ministry formally proposes the law to the Government, those giving technical
opinions during the intra-agency consultative process frequently do not have the contextual understanding
to know whether the proposed legislation, as drafted, will effectively achieve its intended objectives.333

Title: Rupa u zakonu, submitted by an entrant to the
Justice Competition, World Bank MDTF-JSS, 2014.

25. Working groups do not always consider the practical dimension of legal reform. The financial and
operational implications of proposed laws are not analyzed in detail, nor is an objective assessment made of
the institutional capacity of the system to deliver changes and what processes should be amended to
support the new laws.?** Often, this is left to by-laws, which may not be drafted by the same groups or may
be drafted long after a law has taken effect. Laws that clearly have financial implications continue to be
enacted with the clause ‘this law has no financial impacts’, thus creating an unfunded mandate that
constrains implementation.3> Therefore, while many laws are best attempts to resolve a perceived problem,

333 OSCE Office of Democratic Institutions and Human Rights (2011), Law Drafting and Legislative Process in the Republic of Serbia: an
Assessment. Legis Paper-Nr.: 200/2011 YA, at 21-24.

334 Some donors have attempted to encourage working groups to consider fiscal and operational impacts of proposed reforms. The
MDTF-JSS conducted a fiscal impact analysis of policy options for the draft Free Legal Aid Law for the MOJ. See Serbian Free Legal Aid
Fiscal Impact Analysis, World Bank MDTF-JSS, 2013. The EC’s Strengthening Alternative Sanctions Project, which is implemented by
GlZ, separately prepared a business case which attempts to document the benefits, risks, intended results and likely running costs of
the new Probation Law. The approach and methodology of these types of analyses could be replicated by working groups
considering future reforms.

335 For a further discussion on the implications of unfunded mandates, see the Financial Management Chapter.
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the chances that they will produce unintended consequences — or simply not be implemented — is high.

26. Consultation processes and public debates are often perfunctory. Civil Society Organizations (CSOs)
report that they receive very limited advance notice of public debates, even on complex draft legislation.
Debates are unstructured and few suggestions are incorporated. Once tabled in Parliament, laws are
routinely passed under emergency procedure, further limiting debate.

27. Looking forward towards accession, change will be the only constant. Further reforms are
underway and the passage of many new laws will continue to be required. The challenge will be to ensure
quality control in the law-making process.

iii. The Rollout of New Laws

28. Stakeholders frequently expressed concern regarding the successive and continual reforms in the
law over the last decade. In recent years, laws have been passed, not implemented, then amended again,
and confusion prevails regarding aspects of the law’s application and its implementation arrangements. In
interviews with judges and prosecutors in particular, legislation arose as a challenge to the quality of services
delivered, but more out of concern that the constant amendment of legislation makes it difficult for
practitioners to keep apace and implement the law fully and faithfully. Several judges acknowledge that they
prefer to stall their decisions (or continue to apply old laws) while waiting for appellate courts to provide
guidance on new laws.

29. Beyond practitioners, court users also highlight flux as a concern. In focus group discussions,
potential court users highlighted that laws change so quickly that it is impossible for ordinary people to know
what the law is. While legal reform will be inevitable through the Chapter 23 process, performance
improvements will occur only if practitioners and users can keep pace with reforms and amend behaviors.

30. The Judicial Academy could play a more proactive role in supporting the rollout and
implementation of new laws. Despite its institutional mandate for continuing training, the Judicial Academy
is not usually integrated into the rollout of reforms and plays a low profile as a venue for trainings. To date,
the Judicial Academy has provided some ad-hoc support to the roll-out of particular reforms, such as the
new CPC and the new Law on Misdemeanors with donor support. However, its continuing training program
should be both broader and deeper, and based on a comprehensive needs analysis aimed at transforming
the capabilities of the judiciary.

31. There should be a greater focus on dissemination and popularization of new laws, particularly
given the pace of the reforms, the limited consultation, and the emergency passage of laws. Awareness of
new laws is low among the public, court users, and even among legal professionals (see Access to Justice
Chapter). Yet they are the subjects and actors in the new laws and their understanding is needed for laws to
be implemented effectively. Those leading legislative efforts could invest more in outreach activities to
target the affected groups and users. Outreach efforts could also help improve stakeholder perceptions of
the justice system, and build buy-in and trust in the reform process.
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¢. Quality of Administrative Services within the Courts

32. According to the Multi-Stakeholder Justice Survey,
court users assess the overall quality of administrative
services to be average3** (see Figure 55). Court users from
the general population and the business sector who had to
complete some administrative task related to their court case
were more satisfied with the quality of the administrative
services than with quality of court work related to their case.

Title: Pisarnica, submitted by an entrant to the
Justice Competition, World Bank MDTF-JSS,
2014.

Figure 55: Perceptions of Users of Court Administrative Service of the Quality of Work in that Specific
Administrative Case, 2009 and 20133’
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33. A great majority of users of administrative services were satisfied with different aspects of court

performance, such as court working hours, accessibility of information and staff, conduct of staff, and time
spent waiting for one’s turn. Satisfaction increased on most aspects since 2009. Court users are least
satisfied with the time spent waiting for their turn, but this too is improving. (See Figure 56 and Figure 57).

336 | ess than 40 percent of general court users and more than 40 percent of business sector court users evaluate the quality of
administrative services in 2013 as high. Between 15 percent and 25 percent of members of general population and 13 percent of
business sector representatives evaluate quality as low. For the purpose of the analysis, administrative services are categorized into
two groups: verification of documents and contract, and other tasks, including access to the archive, registry desk, receptions, and
expedition of documents.

337 Survey Question: What is your general impression of the quality of work of the judiciary in that specific administrative case? Scale:
1. Very low quality, 2. Low quality, 3. Average quality, 4. High quality, 5. Very high quality. Population base: members of public and
business sector with experience with court administrative services total target population. Multi-Stakeholder Justice Survey, World
Bank MDTF-JSS, 2014.
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Figure 56: General Court User Satisfaction with Aspects of Court Administrative Services, 2009 and 2013.3%
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Figure 57: Business Court User Satisfaction with Aspects of Court Administrative Services, 2009 and
2013.3%°
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34, The image of the conduct and competence of service providers is also improving. Most users of

administrative services are satisfied with the knowledge, efficiency, and pleasantness of staff, and a higher
percentage assess these characteristics as being at high or very high level than low level.

Figure 58: Court User Perceptions of Efficiency, Pleasantness, and Knowledge of Administrative Staff,
201334
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338 Survey Question: Please recall the last time you went to the courthouse to get something done with respect to this concrete
administrative task. Please rate your satisfaction on a scale of 1 to 4, where 1 represents ‘very dissatisfied’, 2 ‘dissatisfied’, 3
‘satisfied’, and 4 ‘very satisfied’. How satisfied were you with...? Population base: members of public with experience with court
administrative services total target population. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

339 Survey Question: ibid. Population base: members of business sector with experience with court administrative services total
target population. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

340 Survey Question: Please rate the staff in the court administrative services with respect to the following features. Please rate the
level of ... of the staff you interacted with on a scale of 1 to 5, where 1 represents ‘very low level’ and 5 ‘very high level’. Population
base: members of public and business sector with experience with court administrative services total target population. Multi-
Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.
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d. Quality in Case Processing

35. This section reviews several indicators and European benchmarks relating to quality of case
processing, corresponding to Indicator 2.3 of the Performance Framework.

i. Use of Standardized Forms, Templates and Checklists

36. Stakeholders routinely reported that the absence of a consistent approach to routine
documentation was a key factor undermining consistency in case processing. USAID SPP reports they have
attempted to introduce templates and checklists for court users (either attorneys or unrepresented litigants)
in various parts of case processing. However, the uptake has generally been poor. Individual Court
Presidents may encourage them for a time out of personal initiative. For example, the Vrsac Basic Court
developed a ‘user checklist’ to assist parties in navigating the case process. The team in Vrsac reported that
raising the level of awareness of parties had the effect of raising the quality of interaction between court
staff and parties (see the Efficiency Chapter). However, there is no common approach nor has any
endorsement been made by the Appellate Courts, SCC, or HIC.

iii. Extent of an Implementation Gap (the ‘Law on the Books’ vs. the Law in Practice)

37. To measure the extent of an ‘implementation gap’ between the ‘law on the books’ and the law in
practice, Process Maps have been used to compare de jure and de facto case processing. 34 These maps
are discussed in detail in a Companion Piece to the Functional Review entitled, Judicial Process Maps in
Serbia, World Bank MDTF-JSS, 2014. The conclusions highlight what works well, where problems occur, and
the likely costs to the parties.

38. In terms of what works well, the maps reveal that the procedure in practice often reflects the law
on the books. For example, in the case of divorce proceedings relating to family violence, the mapping
process identified that the protection measures against family violence appear to work very well and are
timely. Similarly, in the case of mutual consent to divorce, the mapping process highlighted that these are
resolved easily and as the law intended.

39. However, the maps highlight that the de facto case processing requires users to undertake
additional steps not envisaged by the law, and takes longer than anticipated under the law. Across the
board, all maps highlight that cases routinely become ‘stuck’ at the stage of the identification of addresses
and service of process.?*? Other problems include low-quality work by expert witnesses, as well as delays in
the receipt of witness reports and allegations that expert witnesses are paid by parties to provide partial
advice. In domestic violence cases, concerns predictably include low reporting of family violence and lack of
cooperation or coordination with police, as well as sentencing leniency. Across the board, the most
significant problems identified concern the non-enforcement of both civil and criminal judgments, which
undermine the quality of justice.

341 See Judicial Process Maps in Serbia, World Bank MDTF-JSS, 2014. Judicial maps follow a specific type of case. They outline the
process that is required under the law (a de jure map) and the process as it is undertaken in practice (a de facto map) and compares
them. Assessments are made based on the detailed interviews with legal experts and practitioners who specialize in the type of case
in question. These Process Maps were conducted for four proceedings: a divorce case, a domestic violence case, an eviction, and the
enforcement of a utility bill.

342 For further discussion of identification of addresses and service of process, see the procedural efficiency section of the Efficiency
Chapter.
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iii. Consistency in the Implementation of Law and Perceptions of the Quality of Judicial Work

40. There is widespread concern within the judiciary regarding inconsistent interpretation of laws and
inconsistent jurisprudence. In the Multi-Stakeholder Justice Survey, 80 percent of judges, prosecutors and
lawyers stated that inconsistent interpretation of laws and inconsistent jurisprudence happen at least from
time to time, if not often. More than two-thirds of lawyers reported that selective implementation of laws
and non-enforcement of laws occurs frequently. However, only about one-third of judges and prosecutors
shared this view (see Figure 59) Judges, prosecutors and lawyers also reported mixed feelings about whether
these four problems are improving or worsening over time.

Figure 59: Share of Judges, Prosecutors, and Lawyers who Estimate that Listed Problems Occur from Time
to Rime of Frequently in the Enforcement of Laws, 201334
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41. Unsurprisingly, the general public reports a lack of confidence that the law will be implemented

effectively. In the Argus 2014 Survey, 64% of the general public assessed that the enforcement of the law is
poor, and only 7% assessed it to be good.3*

343 Survey Question: What is your view of the enforcement of laws in Serbia in the last 12 months? How often did the following four
problems occur in the enforcement of laws? Scale: 1=never, 2=rarely, 3=from time to time, 4=frequently. Population base: legal
professionals total target population. Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.

344 See Argus Survey, 2014.
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42. Inconsistency and selectivity can result from challenges in case processing. This affects some types
of cases more than others. An example of the challenges arising in processing abuse of office cases is at Box

Box 9: Challenges in Processing Abuse of Office Cases

Abuse of office cases provide an example of a type of case that is particularly challenging to process. Stakeholders
report that challenges arise due to a range of factors relating to the quality of laws, the efficiency of the courts,
capacity and integrity, all of which affect the quality of case processing.

First, the law is not clear. The definition of a ‘responsible officer’ under article 359 of the Criminal Code has been
loose and included both public officials and owners and managers of private companies. The definition of wrongful
conduct is also loose, and encompasses anything from misrepresentation to fraud and corruption cases to
embezzlement, inside trading and the operation of Ponzi schemes. Article 359 has thus been used as a fallback
alternative charge in a large number of cases.

Second, necessary skills are lacking. The processing of white-collar crime cases requires sophisticated investigative
skills, including forensic accounting skills, which are often lacking in prosecution or police offices. Further, many
judges are not familiar with accounting concepts and have little experience in dealing with white-collar crime cases.
Limited training has been provided. So, actors along the criminal chain find it difficult to engage with the complexity
of the evidence.

Third, a feeling of inertia has developed. Judges report a level of discomfort in dismissing these cases, for fear that
they may be perceived as unduly influenced or ‘soft on corruption’, and also express discomfort in convicting
defendants of this offence. They report that they are unsure how appellate courts will react, so the better thing to
do is ‘wait and see’. Prosecutors report a dislike of these cases, due to the above challenges, plus the low conviction
rates. Defendants in these types of cases also tend to abuse procedure or cause delays for tactical advantage, and
some may also engage in informal means to affect the process.

As a result, many of abuse of office cases become backlogged. For example, the Higher Court in Kragujevac reports
that the majority of its backlog consists of article 359 cases. Among the backlogged cases is an emblematic group of
cases of alleged fraud against professors and students at the Law Faculty of Kragujevac, which have been beset by a
series of procedural delays.

In 2013, the Criminal Code was amended to create separate offences for public and private actors, but the
implementation challenges remain.

43, There has also been a reported decrease in the quality of judicial work, as reported by judges,
prosecutors and lawyers. Lawyers are particularly dissatisfied with the quality of work of judges they appear
before.3* By contrast, 67 percent of prosecutors rated the quality of judges as high or very high in 2009, and
54 percent in 2014.3% Perhaps self-servingly, but still not very positive, 61 percent of judges rated quality as
high or very high in 2009 and 50 percent in 2014, and 7 percent of judges perceived the quality of judicial
work to be low. With only half of judges reporting that the quality of judicial work is high, there is clearly
some room for improvement.

345 No lawyers rated the quality of judicial work as ‘very high’ in 2009 and 2013, and only 5 percent of lawyers in 2009 and 6 percent
in 2014 rated the quality of judicial work as ‘high.” 40 percent of lawyers found the quality to be ‘low’ or ‘very low’ in 2009, and in
2014, 51 percent of lawyers expressed the same.

346 Only 4 percent of prosecutors in 2009 and 7 percent in 2013 rated the quality of judicial work as ‘low’ or ‘very low.’

134



Part 1: External Performance Quality of Justice Services Delivered

Figure 60: Evaluation of the Quality of Judicial Work by Judges, Prosecutors and Lawyers, 2009 and 201334’
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iv. Use of Specialized Case Processing for Particular Case Types

44, There are few examples of specialization in case processing in the Serbian judiciary. Commercial
Courts have specialized their case processing somewhat, and stakeholders report that this has improved the
quality and consistency of both case-processing and decision-making. Misdemeanor Courts are a type of
specialized court, but within their jurisdiction is a broad range of cases from customs and tax offences to
traffic infringements, yet few mechanisms exist to tailor case processing to these very different types of
cases.

45, The most conspicuous absence of tailored case processing relates to small claims in Basic Courts.
Among the 235,475 civil litigious cases incoming to the Basic Courts in 2013 is a significant proportion of
claims for which the value is under 300EUR.3* Procedural rules for these small claims are the same as for
other civil litigation, except for a few requirements unrelated to timeliness. As outlined in the Efficiency
Chapter, the average time to disposition for civil litigious cases in the Basic Courts was 277 days, with wide
variations in days ranging from 181 in Pancevo Basic Court, to 429 in Belgrade Second Basic Court. Although
the official definition of a backlogged case in Serbia is two years, one would expect small claims to be dealt
with much quicker.

46. Stakeholders pointed to a range of ways in which small claims become 'stuck' in the larger
litigation process in Basic Courts. Several stakeholders report that judges are reluctant to decide on a case
without reliance on an expert witness, but the cost of engaging the expert witness may outweigh the value
of the claim. Others report they languish because attorneys are not as active in pursuing them. Stakeholders
also report that parties who self-represent in these cases have limited understanding of civil procedure laws,
which are complex and continually changing. A streamlined process for small claims would seem warranted.

47. In the Basic Prosecution Offices, deputy prosecutors report that they ‘do everything the same
way’. Cases are assigned according to the plan approved by the Chief Prosecutor, and some limited
exceptions are made in cases where particular skills are needed, such as juvenile delinquency and cyber-
crime. Deputy Prosecutors report that they would prefer to specialize further and develop skills to ensure
better quality in case processing, particularly for the investigation and prosecution of fraud cases and
gender-based violence cases. For discussion of internal organization, see the Governance and Management
Chapter.

347 Multi-Stakeholder Justice Survey, World Bank MDTF-JSS, 2014.
348 Due to limitations in the definitions of case types and statistical reports, it is not possible to identify precisely how many small
claims are pending, or their age structure, outcomes, appeal rates, or other pertinent data.
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V. Coordination in Case Processing

48. Stakeholders report that there are few mechanisms for cooperation in case processing. In
advanced judiciaries, Court Presidents may convene ‘court user forums’, where stakeholders such as police,
prosecutors, lawyers, social workers, bailiffs and frequent court users, such as large creditors, would
periodically meet with court management to raise issues and discuss opportunities to coordinate their work.
Where mechanisms do exist, they have been based on personal initiative and have not generally lasted
beyond the term of an individual Court President.

49, One example where coordination is required to ensure quality in case processing relates to
overlapping criminal offences. Elements of specific offences could be qualified as both criminal and
misdemeanor offences - or as both criminal and commercial offences -, 3*° and any justice system must
develop a mechanism to resolve this overlap. In Serbia, police often submit both misdemeanor and criminal
charges for the same incident, and do not inform the prosecutor of the duplication. Whilst it is not possible
to estimate how many ‘double’ processes occur, stakeholders reported that such duplication is not
uncommon.

50. Overlapping charges cause problems for defendants and can lead to ECHR violations. This issue
arose before the European Court of Human Rights (ECtHR) in the case Maresti v. Croatia.3® In that case,
Croatia was held to have violated Article 4 of Protocol No. 7 because Maresti was prosecuted twice for the
same offence. The ECtHR noted that it was obvious that the police had lodged a request for criminal
proceedings to be brought against the applicant before the Misdemeanor Court, and had also submitted a
report on the same incident with the State Attorney's Office without informing either of the duplication.
Bearing in mind the similar legal heritage and practice of Serbia and Croatia, there is a concern that such
rights violations could occur in Serbia. For further discussion of Serbia’s ECHR compliance, see below.

51. Overlapping offences also cause inefficiency within the court system. The same incident burdens
both the courts - once for the misdemeanor offence, with its procedure and legal remedies, and again for
criminal offence with its procedure and legal remedies. Ultimately, resolution would require a further
decision by the Appellate Court to dismiss one charge in favor of the other. Double-charging thus
unnecessarily increases caseloads, lengthens the duration of proceedings, and increases costs for the parties
and the courts. The court in Zrenjanin, however, has found an easy and affordable way to avoid this
problem, see Box 10 below.

Box 10: Inter-Sectorial Coordination Improves Service Delivery: A Case from Zrenjanin

In Zrenjanin, the relevant institutions have developed a simple and good practice to resolve this problem in family
violence cases. With some support from CIDA, the Prosecutor’s Office in Zrenjanin brought together representatives
of the police, public prosecution, centers for social work, misdemeanor courts, and others to organize weekly
meetings to discuss all family violence cases in the jurisdiction. By coordinating their work, they’re able to avoid
double charging to prevent violation of non bis in idem rights while also promoting the rights of victims and
witnesses by ensuring that family violence does not ‘fall through the cracks’. This kind of inter-sectorial cooperation
at the local level is inexpensive and easy to implement — strengthening, quality, efficiency, and access in the delivery
of justice services in Zrenjanin.

349 For example, family violence cases may involve elements of violence as well as obstructing an official in the performance of
security or public order maintenance.
350 Application no. 5575907, Strasbourg, 25 June 2009.
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e. Quality of Decision-Making in Cases
i. Use of Standardized Judgment Writing Tools

52. There is no template or common approach to judgment writing. A judgment-writing component is
included in the Judicial Academy’s continuing training program for 2014, but the training is general and does
not teach a standardized approach. As part of the initial training at the Judicial Academy, trainees receive
compulsory training on writing of various types of judgments and other court decisions in civil, non-litigious,
enforcement, and criminal cases; and in their final evaluation, they are evaluated on judgment-writing skills
by their mentor judges.®*! There have also been some individual initiatives by Higher Court judges to create
and distribute their preferred templates. Yet no consistent approach has ever been endorsed by the four
Appellate Courts, the SCC or the HIC. As a result, each judge drafts his or her judgments differently, often by
dictating the judgment following a personally preferred style or individualized template based on personal
experience.

53. There may be considerable value in standardizing judgment writing. Stakeholders, particularly
attorneys but including appellate judges, report frustration at the diversity of styles, structure and
methodologies applied by judges, as well as the variability in quality seen in judgments. In their view, a more
standardized approach — at least to the structure of judgments — would assist readers to follow the judge’s
reasoning in any given case.

54, The absence of a standardized approach to judgment writing has a ripple effect through the
system, causing a lack of standardization in other routine documents. For example, there is no standard
template for drafting legal submissions, and attorneys adopt their own individual styles.3?

ii. Consistency of Decision-Making with the ECHR

55. Decisions of the ECtHR provide an indication of the quality of justice services in Serbia vis-a-vis the
human rights standards outlined in the ECHR. However, assessments against this indicator should be
treated with some caution for several reasons.

a. Thereis a lengthy lag between a rights violations and its determination by the ECtHR. This is due
to several factors, including the time it takes for a violation to exhaust local remedies and the
significant backlog of cases in Strasbourg. As a result, performance against this indicator is a
good indicator of past performance in ECHR compliance, but may not reflect well on the current
quality of justice services.

b. Data may also be skewed, as some victims of rights violations are more likely to avail themselves
of the ECtHR than others. Some interest groups such as unions fund the legal costs of ECtHR
complainants, so the kinds of disputes they bring to the court may be over-represented. By
contrast, indigent unrepresented defendants who lack the means for legal representation in
domestic courts are fairly unlikely to pursue a case in Strasbourg.

56. The statistics of the ECtHR in Strasbourg suggest that the Serbian justice system is struggling with
being in full compliance with the standards of the ECHR. Between 2010 and 2013, the number of cases
where Serbia has been found in violation of the right to a fair trial within reasonable time and similar
protections under the ECHR has been increasing. Out of a total number of 69 judgments of the ECtHR finding
Serbia in breach of the ECHR, 17 percent of violations related to the right to a fair trial and 10 percent to an
excessive length of proceedings. 25 percent of violations concerned failures to enforce final court and

351 For example, in one of the Judicial Academy trainee assessment reports, trainee judgments were said to be ‘systematically
written, clear, concise and well explained.’

352 Stakeholders reported that, in some cases, judges have been known to cut and paste attorney submissions, adding neither
structure nor analysis. The absence of a standardized approach invariably increases the chance of appeal in any given case.
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administrative decisions. Other violations were found for the right to an effective remedy. Serbia has also
been sentenced for a lack of effective investigation, and inhuman or degrading treatment.

Figure 61: ECtHR Judgments against Serbia by Case Type, 2010-20133%3
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57. There also is a noticeable increase in the overall number of Serbian cases pending before the
ECtHR. Serbia now has the highest number of pending cases at the ECtHR (11.3 percent of the caseload in
2013). This is only surpassed by far larger countries, such as Russia (16.8 percent), Italy (14.4 percent), and
Ukraine (13.3 percent). Since 2011, the number of pending cases has increased from 6,752, to 10,053 in
2012, and to 12,569 in 2013. However, due to an increasing backlog of the ECtHR, the figures on decided
applications are significantly lower, starting from 461 in 2011, 1,637 in 2012, and 3,887 in 2013. Almost 97
percent of the decided applications are declared inadmissible or struck out.

Figure 62: Cases pending before the ECtHR, 2011-20133%*

14000 -~
12000 - B Applications decided
10000 -
8000 - M Pending applications
6000 -
4000 - Declared inadmissible or struck out
2000 (Single Judge, Committee, Chamber)
0 T r .
2011 2012 2013
58. Only a small number of applications decided by a judgment resulted in judgments finding at least

one violation of articles of the ECHR (8 out of 12 in 2011; 10 out of 39 in 2012; 21 out of 193 in 2013).
Among these, it is common for the ECtHR to also find a violation of the right to a fair trial.

59. There is a noticeable increase in the number of friendly settlements. In 2011, there were 49
friendly settlements; but by 2013, the number of settlements had risen to 679. Reaching a friendly
settlement is an effective way in which Serbian authorities can resolve matters without the need for cases to
go to hearings.?>®> The negotiation of friendly settlements is likely to be a useful litigation strategy for the
State, given that awards for non-pecuniary damages can be quite high. Friendly settlements are also good

353 ECtHR official statistics, based on decisions finding at least one violation.
354 Serbia Country profile, last updated: March 2014 and ECtHR Annual Reports 2011 and 2012.
355 Details concerning friendly settlements are confidential, but are believed to relate to cases concerning state-owned enterprises.
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for applicants as they prevent further delay in resolving their case and receiving compensation.

Figure 63: Number of friendly settlements before the ECtHR, 2011-201335¢
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60. Non-compliance tends to be found in a limited number of case types highlighting specific
problems. Among the pattern of violations of Article 6, a few currently stand out, most notably complaints
surrounding the restructuring of state-owned enterprises and the payment of military allowances. This
indicates that non-compliance is not systemic across the board, and that problem areas may be addressed
through targeted interventions.

Box 11: Article 6, ECHR

1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.
Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic society, where the interests of juveniles or the
protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice.
2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.
3. Everyone charged with a criminal offence has the following minimum rights:
(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of
the accusation against him;
(b) to have adequate time and facilities for the preparation of his defense;
(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free when the interests of justice so require;
(d) to examine or have examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him;
(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

61. Around 5,500 out of 12,569 pending applications alone relate to inconsistent application of the
law, a commonly-found type of violation. The 5,500 applications are based on a similar factual scenario,
namely the claims of military allowances owed to reservists in 1999, where many reservists remain unpaid,
while reservists residing in seven municipalities were paid, allegedly due to executive pressure.®> After
examining the merits of the leading case, the ECtHR ordered the Serbian Government to take all appropriate
measures to secure non-discriminatory payment of the military allowances in question to all those who are
entitled. Non-compliance seems to be driven by fiscal rather than legal considerations.

356 ECtHR official statistics, 2014.
357 See Vuckovic and Others v. Serbia, Application no. 17153/11, Judgment (preliminary objection), Strasbourg, 25 March, 2014.
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62. With approximately 2,400 cases pending in 2012, another commonly found type of violation
relates to non-enforcement of the final decisions against socially-owned enterprises. Between 2004 and
2009, the ECtHR rendered a number of judgments3>® which found a violation of the applicants' right to a fair
trial due to the failure of Serbian authorities to take
appropriate measures needed to enforce domestic
judgments ordering socially-owned enterprises to pay
salary arrears and employment benefits. In 2010, there
were approximately 3,570 domestic judgments rendered
against socially-owned enterprises in this respect with an
aggregate amount of approximately 2.7 billion RSD (costs
and interest not included). The Council of Europe’s
Committee of Ministers therefore decided to monitor the
implementation of general measures to address this
particular issue.?*® It asked the Serbian authorities to
o B | establish the exact number of unenforced decisions for
Title: Serbia 2020, submitted by an entrant to the Justice  this type of cases. In March 2012, the Serbian Government
Competition, World Bank MDTF-JSS, 2014. introduced a regulation in order to register the final
decisions ordering state-owned companies to pay employment arrears resulting in approximately 55,000
applications being filed as of September 2012. This scale indicates that the underlying problem may be
primarily fiscal and economic rather than rooted in dysfunctions of the judicial system.

63. There are also complaints regarding the excessive length of other types of proceedings, but these
are less numerous. In 2010, there were approximately 294 applications pending before the ECtHR
concerning the excessive length of other types of proceedings. Excessive length of proceedings affects civil
cases more than criminal cases. Examples of case types include child custody cases where excessive delay
can entrench an existing situation and thus violate rights.3®°

64. The Serbian authorities have been invited to implement a range of general measures, and
significant progress has been made on many legislative measures. The Constitution has been amended to
enshrine the right to a fair trial. Legislative measures have included amendments to the Family Law to
provide that disputes involving children are resolved urgently. Laws on mediation have been enacted. Laws
on civil procedure and related regulations have been amended to improve service of court documents.

65. The implementation of non-legislative measures has been more mixed. Efforts to reduce backlogs
continue, but a case-weighting system has not been introduced. The court network has been reformed and
an automatic case processing (AVP) in Serbian courts is underway but the completion of its IT network
remains. The introduction of continued training as a requirement for appointments of judges has been
introduced but continuing training is not comprehensive.

66. Reforms to implement general measures will continue, though their impact on effective ECHR
compliance is unknown. The baseline and targets for these reforms have not been measured, and the
impacts have not been monitored. While the intent of legal reforms is good, much will depend on
implementation, and while the impacts are likely positive, it is difficult to tell the extent to which they are

358 Groups of cases against state-owned enterprises: EVT v Serbia 3102/05; Kacapor and others 2269/06, Crnisanin 35835/05,
Grisevic 16909/06 and others, Viahovic 42619/04, and others cases.

3%9 |n its EU Progress Report 2013, the EC noted that enforcement of rulings is particularly needed in cases of compensation of
workers from state-owned enterprises, administrative decisions, and the resumption of payment of pensions earned in Kosovo.
Judicious handling of these mass claims could have a significant effect on the ECHR caseload.

360 One example cited by stakeholders is where a party exercises undue influence to delay proceedings and thus entrench the status
quo regarding the child’s custody. This provides a tactical advantage because by the time the judge eventually decides the merits of
the case, they may be reluctant to reverse the status quo in the interests of the child. Thus excessive delay violates both trial rights
and family and child rights.
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contributing to better compliance with the reasonable time requirement.

67. As of January 2014, citizens in Serbia are now able to submit a request for protection of the right
to trial within a reasonable period of time to courts of ordinary jurisdiction. Recent amendments to the
Law on the Organization of the Courts®! introduced this new mechanism for protection of human rights into
the Serbian legal system. According to the new rules, the Courts of Second Instance can now determine if
there has been a violation of the right to trial within a reasonable time, award compensation, and set
timeframes for first instance courts to deliver judgments. Unsatisfied parties can ultimately appeal to the
SCC.382

Figure 64: Protection of the Right to a Trial within a Reasonable Period of Time
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68. At first glance, the new legislation gives the impression of aggressive reform — an initiative to

‘crack down on slow judges’ and to improve efficiency in case processing. The mechanism is based on
similar reforms in Italy (Pinto Law)3®® that are also applied in Croatia, Romania and Slovenia. In Serbia,
stakeholders report that the recent reform is producing an atmosphere of ‘crackdown’ and that regular
reporting of backlogs and trials within a reasonable period of time are putting pressure on judges to resolve
older cases. Whether this produces the intended result, however, is not yet certain.

361 Republic of Serbia Official Gazette no. 101/2013.

362 previously, parties appealed to the Constitutional Court. Under the new law, it appears that they may still appeal to the
Constitutional Court, but appeals will be inadmissible unless parties have previously availed themselves of the Pinto mechanism. The
Constitution Court has a considerable backlog of cases. In 2013, the Constitution Court had 23,755 constitutional appeals, and
resolved 8,013 cases, leaving 15,742 pending cases at the close of 2013.

363 IMF Working Paper No. 14/32, Judicial System Reform in Italy— A Key to Growth, Gianluca Esposito, Sergi Lanau, and Sebastiaan
Pompe, February 2014.
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69. Based on experience elsewhere in Europe, Pinto-style proceedings have shown mixed results. In
Italy, rather than speeding up court proceedings and lowering the number of applications before the ECtHR,
it resulted in a caseload increase of already burdened domestic courts, late payment of compensations, and
an increase in the length of proceedings.3** It temporarily reduced the number of complaints to the ECtHR,
because complaints had further avenues to exhaust local remedies. However, by the end of 2011,
approximately 5,000 out of 14,500 pending applications before the ECtHR against Italy were related to the
so-called ‘Pinto proceedings’.3®® Furthermore, in 2011, the Italian Government spent €200 million as a
pecuniary compensation to injured parties, an amount which could have been used to conduct necessary
institutional reforms instead and improve the efficiency of the judicial system as whole.>®® Pinto-style
reforms appear to work well in systems which, in general, function well and where the violation of the right
to trial within a reasonable time is an exceptional circumstance attributable to improper administration of an
individual case.?*’ Remedies such as a motion for setting a deadline or a supervisory appeal also appear to
work better than pecuniary compensation. However, if a judiciary suffers from large and generalized
backlogs in courts, these proceedings may provide too blunt an instrument of reform. In such conditions, the
remedy has the effect of allowing a party to ‘jump the queue’ (either directly by ordering the case to be put
on a priority list or indirectly by setting deadlines which could, due to the existing backlogs, not be complied
with unless the judge prioritizes that case over others). This however jeopardizes the right to equality before
the law and results in other litigants having to wait longer for their turn.

70. There is a risk that the recent reform in Serbia may produce unintended results, similar to Italy’s
experience. Stakeholders reported to the Review team that this dual system has created confusion among
lawyers and parties and has opened new avenues for procedural abuses by attorneys seeking to take
advantage of the bifurcation to for tactical advantage. The dual system also artificially inflates case numbers
and workloads, and some suggest it is already providing an excuse for higher courts to generate backlogs
and slow down resolution times. It is too early for the impact of the reforms to be assessed, but they should
be closely monitored to measure their results, and to prevent them becoming a distraction to the courts’
core function of resolving parties’ disputes.

iii. Deferred Prosecution as an Alternative Sanction

71. The use of deferred prosecution is becoming an increasingly common option for alternative
sanction in criminal cases.>®® In a 2012 study, deferred prosecution was applied mostly for crimes such as
endangering public transport, non-payment of alimony, and the destruction and damage to the property of
another.?® In nearly two-thirds of deferred prosecution cases (63.5 percent), the sanction imposed was the
payment of money to the benefit of a humanitarian organization, fund, or public institution. In about one-
quarter (23.7 percent) of deferred prosecution cases, the sanction was to rectify the detrimental
consequence caused by the commission of the criminal offence or to indemnify the damage caused. Less
common was the payment of alimony in 5 percent of cases, participation in psych-social treatment in only
1.7 percent of cases, and community service in only 1.3 percent of cases.

364 Interim Resolution CM/ResDH(2009)42.

365 See Report by Nils Muiznieks, Commissioner for Human Rights of the Council of Europe, Strasbourg, 18 September 2012

366 See ‘The Execution of the ECtHR Judgments in Italy: measures to reduce domestic excessive length of proceedings’, Elena Bossi,
Leiden, June 2012.

367 See The Right to Trial within a Reasonable Time and Short-Term Reform of the European Court of Human Rights, Roundtable
organized by the Slovenian Chairmanship of the Committee of Ministers of the Council of Europe, 2009.

368 Although introduced in 2001, prosecutors began applying these powers more frequently from 2009, when the RPPO issued
instructions outlining which offences it could cover.

369 |n 2012, the Prosecutors Association (PAS) conducted research on its implementation and received data from 11 PPOs in the then-
existing court network of 34 basic PPO. The following data on deferred prosecution is drawn from the data obtained from that
survey.
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Box 12: How Does Deferred Prosecution Work in Practice in Serbia?

Often referred to as ‘the principle of opportunity’, the public prosecutor is empowered to defer the prosecution of
certain types of cases* and thus divert them out of the court system by offering suspects alternative conditions in
lieu of a sentence. Conditions may include one or more of the following:

a. rectify the detrimental consequence caused by the commission of the criminal offence or indemnify the
damage caused;
pay a certain amount of money to the benefit of a humanitarian organization, fund or public institution;
perform certain community service or humanitarian work;
fulfil maintenance obligations which have fallen due;
submit to an alcohol or drug treatment program;
submit to psycho-social treatment to address the causes of violent conduct; or
fulfil an obligation determined by a final court decision, or observe a restriction determined by a final court
decision.

@™o ans

In practice, the prosecutor halts the prosecution for a specific time (which may not exceed one year) during which
time the suspect must fulfil the obligation/s undertaken. Should the suspect not comply, the prosecution
automatically re-commences with little further paperwork required. Competence for oversight of the fulfilment of
obligations is performed by the Commissioner with the authority to execute criminal sanctions, in accordance with a
regulation issued by the relevant minister responsible for the judiciary.

* The prosecutor may defer criminal prosecution for offences punishable by a fine or a term of imprisonment of up to five years. Deferred
prosecution is not available in certain types of cases, such as family violence.

72. Deferred prosecution potentially offers a range of benefits for quality sentencing. It allows the
offender to remain in the community and avoids a break in family ties and obligations, while the offender
rectifies their wrongdoing to the victim and/or contributes to the community. By enabling forms of
treatment, such as psycho-social, drug or alcohol treatment, it seeks to deal with the root causes of
offending and promote crime prevention and rehabilitation and reintegration of the defendant into the
community.3”® However, the notion is perceived by some as a ‘privilege’ — a way of paying off a sentence or
even paying off the State.

73. Deferred prosecution has not yet fulfilled its potential because the Commissioner overseeing these
cases lacks the requisite capacity. In particular, the Commissioner lacked the geographic reach, with only 15
offices across the 25 Higher Court regions. As a result, the application of deferred prosecution is not
consistent throughout the territory. In some places, defendants may access it, while in other places they are
denied simply because they reside in a place that has no Commissioner’s Office (or, perhaps worse, some
defendants may receive it but the sanction is not monitored or enforced). Further, the Commissioner lacked
the institutional mechanisms and staff to monitor effectively the implementation of sanctions. This explains
why donations (which are easy to administer) are a high proportion of sanctions, whereas psycho-social
treatment and community service has been ordered rarely even though these are among the conditions that
may reap the most practical benefit for the rehabilitation and reintegration of the defendant into society.
With the introduction of the new CPC and the Law on Probation, the Commissioner’s role should be
enhanced with offices around the country. This may increase the use of deferred prosecution, particularly in
cases of community service and treatment. Funding is likely to be required to enable the Commission to
fulfill this important role, and this should be provided.

74. Nonetheless, some local-level arrangements are already working well. A number of Basic Courts
and Basic Prosecutor Offices have taken the initiative to work together with local institutions, such as
hospitals, treatment centers and charities, to develop MOUs and elaborate protocols for the implementation

370 Deferred prosecution also has the potential to improve efficiency, as it reduces the number of cases requiring processing by the
court, and thus frees up court and prosecution resources for more serious crimes.
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by defendants of the agreed undertakings.3”* In Vrsac for example, the Basic Prosecutor’s Office reported to
the Review team that these MOUs work well for two reasons: first, their local nature makes it easy for the
bodies to find practical ways to work together to ease any bottlenecks. Second, the MOUs are signed by the
heads of local organizations, such as the chief of a local hospital and the President of a Basic Court, which
secures effective cooperation.

75. Looking forward, deferred prosecution arrangements would benefit from more support within the
judicial system. The increased capacity of the commissioner should help to enable prosecutors to offer a
more diverse range of conditions. Further, the RPPO could issue more detailed instructions to encourage the
use of these powers in certain types of cases or with certain types of suspects (such as youth or marginalized
groups), and to extend its use beyond the payment of money to more proactive rehabilitative efforts.
Increasing public awareness of deferred prosecution would also reduce the misconceptions of it as a
‘privilege’ while also highlighting the importance of restitution to victims and of rehabilitation and
reintegration of defendants in the interests of the community.

76. Unfortunately, deferred prosecution and plea bargaining do not exist in Misdemeanor Courts
because prosecutors are rarely work on misdemeanor cases. Yet the approach could arguably do most good
with these types of minor cases, particularly where the prospects for early remorse and rehabilitation of the
offender are high. In their absence, alternative sanctions should be strengthened in Misdemeanor Courts to
provide Misdemeanor judges with the flexibility to make orders that increase the prospect for rehabilitation
and reintegration.3”2

iv. Plea Bargaining

77. Plea bargaining agreements enable prosecutors in
Serbia to negotiate charges and sentences in exchange for
a guilty plea by the defendant. The plea bargain has been
touted as a tool that enables the effective and efficient
disposal of cases in a manner that reduces the burden on
courts and prosecutors, freeing up their time and resources
which can then be devoted to contested cases.

78. It is still too early to assess the effectiveness of
plea bargaining in Serbia. The concept was introduced via
amendments to the CPC in 2009 and was augmented via
further amendments to the CPC in 2013. The rollout of the
new CPC will enable such assessments in the coming years.

79. Some stakeholders already noted that the plea
bargaining process could be more effective. Lawyers argued
that deputy prosecutors lack autonomy to make decisions,
and that their internal approval processes prolong the

Title: Justicia, submitted by an entrant to the Justice  negotiation process. Some prosecutors have also noted that
Competition, World Bank MDTF-JSS, 2014. their internal approvals process can be cumbersome at

times, but that recent instruction from the RPPO will assist
in future cases. Meanwhile, other prosecutors argue that plea bargaining will never reach its potential until

371 MOUs may outline how funds will be paid to humanitarian organizations and foundations, the minimum amounts to be paid, and
can also secure the cooperation of local hospitals and clinics to admit patients.
372 For further discussion, see Quality in Sentencing below.
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sentencing policies are more stringent.3”® According to prosecutors, lenient sentences, including sentences
that go below mandatory minimums, reduce their ‘bargaining chips’ and undermine any leverage they may
have to negotiate an efficient and effective outcome.

80. Data are not available on the number of plea bargains as a percentage of criminal cases. Data
collection in this area would be useful to enable the intended effects of the reform to be measured, and for
future improvements to be identified.

81. What is already clear is that plea agreements have become increasingly common in Serbia. In
2012, the Higher and Basic Public Prosecutor, the Prosecutor's Office Organized Crime, and War Crimes
Prosecutor concluded a plea agreement with a total of 869 defendants (an increase of 100 percent
compared with 2011). Of the total number of signed plea agreements in 2012, the court adopted the 706
agreements, an increase of 97.20 percent compared with 2011, with the rest presumably pending with the
courts. With the entry into force of the new CPC in October 2013, plea bargaining is further increasing.
According to statistical data from the RPPO, the number of plea agreements signed in February 2014 was
100 more than those signed in January 2014, suggesting that the trend towards using plea bargaining is
getting stronger.

82. By contrast, there has been negligible uptake of plea agreements in Misdemeanor Courts. In the
three years since the reforms were introduced under the new Misdemeanor Law, only one plea agreement
has been signed in Vojvodina in November 2013. This is unfortunate, when plea bargains could be
particularly useful in resolving cases of tax and customs violations. In August 2014, amendments were
introduced to encourage plea bargaining in misdemeanor cases, and it is hoped that uptake will improve.3”*

83. To enable assessments of effectiveness, sufficient data on plea bargains should be collected and
monitored. Plea agreements should be monitored and tracked by the number offered and signed
agreements, the criminal offence and location, the decision by the court to adopt or reject, and most
importantly the reasons for any rejections. Over time, such data will enable a better analysis of its
effectiveness. The views of key stakeholders in the process should also be sought to fine-tune
implementation.

V. Quality in Sentencing

84. Several stakeholders reported that the quality of justice is undermined by lenient or unpredictable
decision-making. No quantitative data were put forward to substantiate this view, and the Review Team is
not aware that such data are collected within the judicial system.

85. Criminal laws frequently include broad sentencing ranges, allowing judges to exercise wide
discretions. The law provides mandatory minimums for certain offenses, but stakeholders advise that they
are not mandatory in practice. For example, in several corruption-related cases in Misdemeanor in Courts
2013, sentences were issues below the mandatory minimum.

86. Several prosecutors argue that judges routinely err on the lenient side of the sentencing range.
Some argue that leniency is a response to undue influence or corruption. Others suggest that poor
infrastructure and a lack of security at courthouses have a chilling effect on judges and prosecutors alike.3”®

373 For further discussion of sentencing, see Quality of Sentencing below.

374 The Functional Review captures data and analyses up to 30 June 2014, so no assessment could be made of the effectiveness of
these amendments.

375 According to this line of reasoning, judges and s are less likely to impose a harsh sentence because they sit face-to-face with
defendants in their chambers or offices, outside proper courtrooms and without adequate security.
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87. Lawyers, on the other hand, argue that the problem is not so much leniency as it is
unpredictability. According to this line of reasoning, similar types of defendants in similar types of cases may
receive varying sentences, some far more lenient than others, and the actual sentence imposed is subject to
the whim of the presiding judge.

88. Stakeholders also highlight that non-custodial sentences are infrequent, erratic and inadequately
monitored and enforced. The lack of non-custodial options is due in part to the lack of geographic reach and
institutional mechanisms and capacity of the Commissioner responsible.?’® This is unfortunate, given the
chronic problems of overcrowding in Serbian prisons.3”” The Commissioner will also require more flexible
staffing arrangements to ensure that within each court area it is able to service small urban centers and rural
communities.

89. Perceptions of leniency and unpredictability also drive up criminal appeals. Appeals against
sentencing are far more common than appeals against conviction. The RPPO instructs prosecutors to appeal
against lenient sentences, which contributes to a relatively high rate of prosecution-initiated appeals.
Meanwhile, lawyers report that they advise their clients to ‘throw the dice’ and appeal decisions ‘because
you never know how the Appellate Court will respond’.

90. Looking forward, prosecutors could play a more constructive role in recommending sentences to
judges. In advance justice systems, it is common for the prosecution service to compile information on
sentencing practices and trends, which prosecutors then use to inform their sentencing recommendations.
This is a ‘soft’ but often effective way to mold more consistent sentencing practice over time, and are often
relied upon, formally and informally, by judges and other stakeholders. A simple method is to produce
summary tables, which note the sentences that courts have imposed in certain types of cases in recent
years, as well as key mitigating or aggravating circumstances of particular cases. Over time, such tables
provide rich detail and trends, which nuance broad sentencing ranges. Sentencing tables can become useful
tools for prosecutors in the process of considering sentences, and something that the RPPO could consider
developing.

91. More could also be done to promote alternative sentencing, including probation, community
service work, home detention and psycho-social treatment. As discussed above in the section on deferred
prosecution, the rehabilitation and reintegration prospects of these types of sentencing arrangements are
promising, and arrangements for deferred prosecution could be applied by analogy to alternative sentencing
to improve the overall quality of sentencing by the Serbian judiciary. Further, among those who view
community work is unattractive, its prospect may increase the enforcement of financial penalties. The
passage of by-laws and regulations on these topics, accompanied with training, would assist the judiciary to
use alternative sanctions more often.

92. In Misdemeanor Courts in particular, alternative sanctions should be used far more commonly
than they are to promote rehabilitation for minor offences. Recent legislative amendments have
introduced Misdemeanor Orders, though they have only been used for fines to date. It may be possible to
apply this new instrument for broader types of sanctions to improve the appropriateness of sentencing in
misdemeanor cases.

376 For further discussion on the need to strengthen the reach and capacity of the Commissioner, see the deferred 